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CEO LETTER

On Policy

WHEN PONDERING BOARDROOM CHALLENGES, it can be useful to adopt the
independent perspective of the proverbial “alien” from Mars visiting Earth for the
first time. What would such an intelligent being see? Small groups of humans, meeting
less than a dozen times per year, making strategic and financial decisions on behalf of
others based on inevitably incomplete information about a world with powerful forces
beyond their power to control—from high-speed algorithmic trading that can move
markets to cyberattacks that can paralyze systems, to name just two of the countless
areas commanding director attention today.

Viewed thus objectively, directors have a seemingly impossible task. And yet since
the very first joint stock companies were formed to explore the New World, directors
have been building an enduring global economic system, bringing products, services,
and employment to billions of people despite economic depressions, political revolu-
tions, and natural disasters, among other risks.

How? In one word, policy: a “set of ideas or a plan of what to do in particular situ-
ations that has been agreed to officially by a group of people, a business organization,
a government, or a political party,” according to the Cambridge English Dictionary. In
this sense, all the significant turning points of Western civilization—from the creation of
the Magna Carta to the United States Constitution to the Paris Agreement—are nothing
more or less than policy.

As I'look back on the history of NACD, I see that many of our greatest contribu-
tions to society have been in the realm of policy. Through our 30 years of Blue Ribbon
Commissions, our Key Agreed Principles to Strengthen Corporate Governance for US
Publicly Traded Companies, our Future of the American Board initiative, and our various
position papers and blueprints, we are continually providing policy guidance. What
should directors do about artificial intelligence? Climate risk? Cybercrime? Diversity
and inclusion? Inflation? For years we have been convening directors to explore and
answer such questions.

I am particularly aware of the breadth and depth of our guidance at this time.
Our entire organization has been engaged for the past year in organizing our knowl-
edge base for the launch of a high-tech, high-touch website and learning portal prior
to our annual Summit this fall. In overseeing the process of content conversion, I am
continually amazed to see that for every emerging problem, we keep offering ideas and
plans of what to do in various situations. We want to help you succeed in what may be
the world’s most challenging—and important—job.

Peter R. Gleason
petergleason@nacdonline.org

4 DIRECTORSHIP | Quarter Three 2023

\NACD

BOARD OF DIRECTORS

Sue W. Cole, NACD.DC
CHAIR

Jocelyn Carter-Miller
Nora M. Denzel, NACD.DC
Nicholas M. Donofrio
Brenda J. Gaines
Daniel M. Gallagher
Peter R. Gleason
Sandra A. J. Lawrence
Michael Montelongo
Mary A. Winston
Dona D. Young, NACD.DC

SENIOR LEADERSHIP

Peter R. Gleason
PRESIDENT AND
CHIEF EXECUTIVE OFFICER

Rona Bunn
CHIEF INFORMATION OFFICER

Tracy Gee
CHIEF PEOPLE OFFICER

Alex Obuchowski
CHIEF FINANCIAL OFFICER

Kimberly Simpson

CHIEF OPERATING OFFICER,
GENERAL COUNSEL, AND
CORPORATE SECRETARY

Friso van der Oord

SENIOR VICE PRESIDENT,
CONTENT

nacdonline.org


mailto:kennethdaly%40NACDonline.org?subject=NACD%20Directorship%20President%27s%20Letter

dynamic co ed a

differe d of advisor. One who starts by
understanding where you want to go and then
brings the ideas and insights of an experienced
global team to help get you there.

Experience the power of being understood.
Experience RSM.

Subscribe today for timely board
insights at
rsmus.com/boardinsights

H I
THE POWER OF BEING UNDERSTOOD RS hn
AUDIT | TAX | CONSULTING

RSMUS LLP is the U.S. member firm of RSM International, a global network of independent audit, tax and consulting firms. Visit rsmus.com /aboutus for more information regarding RSMUS LLP and RSM International.



EDITOR’S NOTE

A Brave New World

SINCE A NEW ARTIFICIAL INTELLIGENCE (AIl) TOOL, CHATGPT, was introduced
in fall 2022, there has been a monumental shift across all industries about how Al will
impact businesses. Suddenly, everyone is talking about AL

Understandably, there has been a lot of excitement about how AI could change how
we work and how businesses operate. The learning curve on the potential capabilities
that Al tools have is still underway and much more will be discovered as time marches
on. However, with the anticipation of the new possibilities of Al, there also should
be some caution as to how much to adopt, when, and decisions about how AT use at
a particular company should be governed. This is where a board can help with risk
oversight through an Al lens because we can’t forget that there can be unintended risks
with using AI without proper guidance and protocols in place.

For example, as recently as May, several media outlets reported that a New York
lawyer used ChatGPT to write a legal brief; the judge realized that that brief had includ-
ed fictitious case law. That’s right: ChatGPT cannot distinguish between fact and fiction.
This is just one example of how the enthusiasm of using such a tool can allow people
(and employees) to use it without considering what its capabilities truly are. Without
understanding how to use Al appropriately, businesses can be exposed to risk—and
boards need to be aware of this and understand how their companies intend to use Al
and how they ensure that it is done in a manner that can mitigate corporate risk.

Our cover story in this issue: “Artificial Intelligence: What Boards Need to Know”
provides an overview of how boards can better understand Al and how to look out
for possible risks of using Al tools at this nascent stage. This issue also includes other
articles about Al as it is the defacto topic of the day and at the top of mind for boards:
“Governing Exponential Tech: The Board’s Role in the Oversight of the Pandora’s Box
of Generative AI” and “Getting the Board on Board With Automation.”

It’s an exciting time, but it is also a risky one. Additionally, it reminds us that being
a director comes with great responsibility to help companies navigate this brave new

world as the use of Al is just beginning.

Elena Loveland
eloveland@nacdonline.org
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Compiled by Natalie Heavren

NACD Summit Registration Underway

THE ANNUAL NACD SUMMIT, to be held Oct. 8-11,
2023, at the National Harbor near Washington, DC,
convenes nearly 1,000 of the most influential minds
in governance to advance board effectiveness. This
year, concurrent programming will consist of six
sessions as part of six tracks that allow attendees
to select sessions that align with their interests
and focus. The six tracks are audit and compliance,
board governance and operations, ESG and sustain-
ability, human capital and compensation, strategy
and risk, and technology and innovation.

This year’s mainstage speakers include these:

Jon McNeill, director of General Motors Co.

and Lululemon and CEO of DVx

Oscar Munoz, director of Salesforce, CBRE
Group, and Archer Aviation and former CEO
and executive chair of United Airlines
Mauricio Gutierrez, director of Chipotle
Mexican Grill and CEO of NRG Energy

Other special highlights include NACD’s sixth
annual Diversity, Equity, and Inclusion Awards
Gala: a special evening of networking, cocktails,
dinner, and a tribute to our nominees and award
winners (a separate ticketed event) and a Certified
Directors After-Party.

Register at https://summit.nacdonline.org/.
Early bird rates end on Aug. 31, 2023.
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NACD NEWS

NACD Publishes New Committee Blueprints

Audit Committee Blueprint

NACD and KPMG released the Audit Committee Blueprint as part
of the Future of the American Board initiative in May. The report
provides updated guidance to help audit committees at public and
private companies navigate increasingly complex developments in
environmental, social, and governance (ESG) issues, cybersecurity
and data privacy, geopolitics, and more.

The blueprint highlights 10 essential
areas of focus: financial reporting, risk over-
sight, ESG risk and disclosures, talent in the
finance organization, audit quality, internal
audit’s value, transparency, compliance and
culture, critical alignments, and the audit
committee’s focus and effectiveness.

“The 10 areas of focus that we identified
are not fundamentally new. But our discus-
sions put them into a new light and fresh
context—some, including critical align-
ments, with a note of urgency,” said director Mary A. Winston, who
serves on the NACD board. “Taken together, they can provide an audit
committee with a good overarching view, a framework, for reassessing
and fine-tuning its oversight practices, skill sets, and leadership.”

The guidance was created to help boards:
® consider new approaches to disclose risk, particularly in light

of the forthcoming US Securities and Exchange Commission

climate disclosure rules;

® determine what issues should be on the audit committee’s risk
radar, how those issues are evolving, and whether communica-
tion with management is giving the board the right information
to carry out effective oversight; and

® understand the expanding areas of oversight for the audit
committee.

“There is no doubt that expanded risk oversight and ESG oversight
responsibilities—coupled with changing regulation of disclosures—
are front of mind for all directors who serve on audit committees,”
said Peter R. Gleason, president and CEO of NACD. “This blueprint
and its 10 essential areas of focus will be of utmost value to boards in
this era of increased attention on audit committees. We are grateful
to the diverse and talented directors and the experts at KPMG who
contributed their time and experience to this work as part of our
ambitious Future of the American Board initiative.”

Nominating & Governance Committee Blueprint
The Nominating & Governance Committee Blueprint was released
May 16 by NACD and Korn Ferry as part of the NACD Future of
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the American Board initiative. The Nominating and Governance

Committee Working Group, a panel of leading nominating and

governance committee chairs from NACD-affiliated organizations

as well as senior leaders from Korn Ferry’s Board and CEO Services

Practice, created the blueprint with the goal of helping nominating

and governance committees leverage their responsibilities in five

key areas to become strategic assets for their companies:

1. Setting board culture and expectations for directors. The
committee should help define an inclusive board culture, set
written expectations for directors, design a rigorous renomina-
tion process, and ensure that board leadership reinforces the
agreed culture and expectations.

2. Aligning board composition with corporate strategy. The
committee must ensure that board composition is aligned with
long-term corporate strategy. To do this, the committee can
create a long-term succession plan, enable regular refreshment
of the board, and plan for board leadership succession.

3. Fostering continuous improvement in board performance.
By ensuring that all board members have a thorough onboarding,
enabling high-quality continuing education opportunities, and
requiring rigorous board and committee self-evaluation, the
committee can prepare the board to help the company deliver
on its strategic objectives.

4. Improving oversight of cross-board matters. Specifically,
the nominating and governance committee may be responsible
for CEO succession, oversight of sustainability matters includ-
ing climate issues, and decisions about whether to form new
committees.

5. Overseeing board involvement with shareholders and
other key stakeholders. With a shift toward a more inclusive
business environment, nominating and governance committees
should work with their CEOs to oversee an engagement strategy
for shareholders and stakeholders.

“The five themes that we focused on present the greatest
opportunities for nominating and governance committees to
help rise to the occasion of new and
changing demands,” said Phyllis
Yale, a Nominating and Governance
Committee Working Group partici-
pant and experienced board member.
“From board culture and composition
to improved performance and com-
munication, the blueprint touches on
issues that are at the forefront of our
committees today.”




New Board Inclusion Playbook Released

NACD, with its Center for Inclusive
Governance, and Deloitte released The
Inclusion-Driven Boardroom: Incorporating
Inclusion to Help Realize the Benefits of
Diversity in June. Building upon the Board
Inclusion Framework published by NACD
and Deloitte in 2020, the playbook in-
cludes points of reflection and tactical
ways for directors to drive inclusion in
the boardroom. This new guide provides
a how-to approach for boards to turn the
lens inward and effectively examine their
inclusion culture, which intrinsically influ-
ences the organizations they oversee.
“This publication is a testament to the
Center for Inclusive Governance’s ongo-
ing journey toward creating an inclusive
culture where every director feels valued,
respected, and empowered to bring their
authentic selves to the boardroom,” said
Tracy Gee, NACD’s chief people officer. “It

is an opportunity to promote dialogue, un-
derstanding, and empathy—and to foster an
environment where everyone can contribute
their unique perspectives and thrive.”

The playbook is based on the princi-
ple that boards must look internally and
evaluate their own diversity, equity, and
inclusion (DE&I) practices if they are to
succeed in overseeing their organization’s
inclusion strategies effectively. It offers
insight into attributes possessed by inclu-
sive directors and stresses the importance
of self-awareness in modeling six tangible
traits reflective of an inclusive leader:
commitment to inclusion; courage to talk
about imperfections; cognizance of bias
so change can take place; curiosity that
embraces different ideas and experiences;
cultural intelligence, appreciating that not
everyone sees the world through the same
cultural frame; and collaboration.

TH.EM
INCLUSIDN~DRWEN
OOM

~ Deloitte,

“As with all aspects of
DE&I, the road to effective inclusion prac-
tices is not finite,” Gee said. “Rather, it is
an ongoing, dynamic journey that gives us
the chance to fully harness the wisdom of
every individual—and the value that diver-
sity in the boardroom brings.”

UPCOMING EVENTS 2023

AUG. 8

NACD Honored as Silver Stevie Award Winner

at American Business Awards

Compensation Committee
Series Webinar

AUG. 21-22

NACD Master Class®:
Al & Cybersecurity
(Laguna Beach, CA)

AUG. 23
Leading Minds
(Laguna Beach, CA)

AUG. 24-25
NACD Master Class®: ESG
(Laguna Beach, CA)

SEPT.7

Private Company
Governance Learning Series
(virtual)

OCT. 8-11
NACD Summit
(National Harbor, MD)

Learn more about NACD
events at https://www.
nacdonline.org/events.

NACD’S REPORT Future of the American Board:
A Framework for Governing Into the Future was
named the winner of a Silver Stevie Award at the
2023 Annual American Business Awards in the
Association or Non-Profit Publication category.
The report, which was released in September 2022,
was one of more than 3,700 submissions for the
American Business Awards in a variety of categories.

The report explores the driving force of corporate
purpose and the interdependence of stakeholder
and shareholder interests, as well as boards’ focus
on strategy, risk, talent, and culture. It examines 10
principles for future-focused governance in the con-
text of critical challenges and opportunities faced by
today’s boards. It is supported by implementation
guidance, including key questions for boards to
consider, that aim to help both public and private
company boards achieve high performance in a de-
manding and turbulent environment.

The report is the culmination of the work of
the Future of the American Board Commission,

composed of 19 governance leaders, including di-
rectors, investors, academics, CEOs, and former
regulators. NACD and its strategic partners con-
tinue to build on the research and findings in the
report by developing publications and tools direct-
ed by partner-led working groups.

“We’re honored to receive this prestigious
award for the Future of the American Board report,
which is an essential publication for boards as
they navigate matters affecting our businesses
and our world,” said NACD president and CEO
Peter R. Gleason. “The principles outlined in the
report are reflective of intensifying pressures and
expectations impacting companies and their gov-
ernance, addressing top concerns such as global
supply chain disruptions, geopolitical instability,
climate change, and massive talent overhauls. In
a world that seems increasingly less predictable,
the quality of board governance is even more vital
to the sustainability of our enterprises and trust in
our market economy.”

Quarter Three 2023 | nacdonline.org 1
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THE DIRECTOR’S CHAIR

Diversifying the Boardroom

By Lisa C. Egbuonu-Davis

THE ROAD TO EQUALITY IS LONG and ongo-
ing, but we can be grateful to live in a time when
we are seeing so much ongoing progress in di-
versity in company leadership. There’s no doubt
that meaningful advancements in representation
in corporate America must include more diver-
sity in the C-suite and in corporate boardrooms.
Last year, some 40 percent of new Fortune 500
board appointees were women, according to the
Heidrick and Struggles Board Monitor US 2023.
(It should be noted, however, that the prior year’s
study put that number at 45 percent.)

But we should recognize that we still have a
long way to go with respect to inclusion, espe-
cially for Black women. For example, the Board
Monitor US 2023 report finds that the percentage
of Fortune 500 board appointments that went to
Black or African American candidates decreased to
17 percent in 2022, down from 26 percent in 2021.

Over the course of the past two decades, we've
seen firsthand the many barriers and hurdles that
keep many talented women of color from con-
tributing their talents to the boards that define
the direction of so many of the country’s most
influential corporations. In order to reach true
representation and inclusion of the diversity of the
population including by race, ethnicity, gender,
skills, and perspectives, it will not be enough to
mandate interviewing and placement quotas if we
are not also addressing the barriers that too many
hit at each rung of the career leader.

To start, a common barrier for many leaders
from diverse backgrounds when interviewing for
board positions is that they may be serving in
roles that do not report directly to the CEO. This
can create a disadvantage for them, as holding
C-titles is often necessary to be considered for
board positions. This is a systemic problem that

12 DIRECTORSHIP | Quarter Three 2023

needs to be addressed by organizations. Women
of color are often doing C-level roles and
work—but not receiving the title, which creates
a disadvantage in the pipeline to the boardroom.
They certainly must speak up, ask for what they
deserve, and address this issue head-on, but or-
ganizations also need to do their part to address
their biases.

Another barrier is working in functions or
verticals that are not traditional backgrounds for
board roles. It is a blessing to pursue an eclectic
range of interests throughout one’s career, but this
can put one at a disadvantage when they don’t
conform to the typical profile of a board candi-
date. Boards tend to understand certain functions
and how they are applicable to board work, but
can’t figure out how others outside that norm
can fit or contribute. They need a broader view of
talent that is strategic. Boards are inherently often
risk-averse, tradition-minded, and comfortable
with a compatible group. This creates a barrier for
diverse talent to enter the boardroom, keeping a
range of valuable perspectives locked out of the
rooms where the decisions are made.

Many women of color also face a lack of
access to the “right networks.” It’s no surprise
that traditional board networks tend to be dom-
inated by white men. This lack of inclusivity
creates a barrier for diverse talent to get in, and
it takes a lot of work to break through. Board
leaders or executives should be sponsors for
diverse talent. They can be part of the mentoring
and sponsoring of the next generation of talent
to give them exposure to boards and to help them
expand their networks, which will help create a
more diverse and inclusive boardroom.

Finally, it’s important to remember that
most boards have their own unique cultural



environments to navigate. In the board-
room, there are unspoken, unwritten
expectations for women that do not
apply to men, just as there are unspoken,
unwritten expectations for women to ex-
hibit certain behaviors during the journey
to landing a board seat: in the simplest
terms, women must be confident and
assertive enough to successfully posi-
tion themselves for a board seat without
coming across as arrogant or intimidating.
It’s a standard that few men seem to need
to worry about.

So, how do we drive change and reshape
the composition of the boardroom to better
reflect our national diversity? Boards need
to diversify their expertise and breadth
of perspectives, genders, ethnicities, and
more. Companies need to be conscious
of giving their diverse talent earned titles
and promotable opportunities that will
give them recognition. Mentorship and

STOCK.ADOBE.COM/ PEOPLEIMAGES.COM
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Companies and boards
must be more conscious
of their biases and
diversify their talent
pools—not only because
it’s the right thing to
do, but because it will
ultimately benefit the
bottom line.

sponsorship can also help support and
empower the next generation of Black
women leaders and their journeys to the
boardroom.

There’s also an important role for re-
cruiters to play. They tend to go back to
the same Rolodex of people over and over

again. They need to open their databases
to more diverse candidates to support and
empower the next generation of Black
women leaders.

It’s heartening that so much progress
has been made, yet there is still a long way
to go to achieve true diversity in the board-
room. Companies and boards must be more
conscious of their biases and diversify their
talent pools—not only because it’s the right
thing to do, but because it will ultimately
benefit the bottom line. (To that effect,
the BoardReady report Lessons from the
DPandemic: Board Diversity and Performance
found that companies outperform their
competition and demonstrate higher annual
growth when more than 30 percent of their
board seats are held by women.)

Let’s ask ourselves, What more can we
do, regardless of our specific roles, to sup-
port and empower the next generation of
Black women leaders? IB]
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Need to Know

Compiled by Natalie Heavren

JPMorgan Makes
Carbon Removal
Investment

JPMorgan Chase & Co. announced on May 23
that it had agreed to purchase $200 million
worth of carbon dioxide removal and capture.
Included in that $200 million is a $75 million
commitment that was announced in April
when JPMorgan said it would be joining Fron-
tier, a benefits company that allocates mem-
ber companies’ funds to carbon capture tech-
nologies. Overall, the spending will be allotted
to long-term agreements to capture and se-
quester carbon dioxide from the atmosphere
equal to 800,000 metric tons. JPMorgan hopes
that this investment will allow it fo remove car-
bon emissions equal to those produced from
its direct operations that are otherwise difficult
to reduce. The market for carbon removal is
currently limited but is expected to grow as the
need for it and investment in such technologies
increases. “Financing promising technologies
needed to help accelerate the low-carbon
transition requires capital and expertise,” said
Daniel Pinto, president and chief operating
officer of JPMorgan. “We're working to drive
scalable development of carbon removal and
storage as commercial solutions and aim

to send a strong market signal” In addition,
JPMorgan recently signed a nine-year, $20
million agreement with the Swiss company
Climeworks to remove 25,000 metric tons of
carbon dioxide from the atmosphere, and has
a deal with carbon storage company Charm
Industrial to remove and store about 28,500
metric fons of carbon dioxide in five years.

ISTOCK/ THANAKORN LAPPATTARANAN
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NEED TO KNOW |

CEO CHANGES

TGl Fridays CEO Ray
Blanchette stepped
down effective May

19. Rohit Manocha, the
current board chair and
cofounder of TriArtisan
Capital Advisors, will
serve as interim CEO
while the company looks
for a replacement. Mar-
gherita Della Valle was
named Vodafone’s first
permanent woman CEO;
she previously served as
interim CEO and chief
financial officer (CFO).
Trader Joe's Co. chair and
CEO Dan Bane is retiring
after 22 years. President
and Chief Operations
Officer Bryan Palbaum
will succeed him effective
July 2. Jo-Ann Stores CEO
Wade Miquelon retired
in May; Chief Customer
Officer Chris DiTullio and
CFO Scoft Sekella will
lead the company on

an interim basis while
the board searches for a
permanent replacement.

ISTOCK/ CNORA

STOCK.ADOBE.COM/ MASTER1305

Magnit Spring 2023
Labor Market Report

Despite a surge of technology industry layoffs, technology
roles across sectors saw the largest quarter-over-quarter in-
crease in hiring as a percentage of total hires (34%) in the first
quarter of 2023, according to Magnit's Spring 2023 US Labor
Market Report. This could be due in part to organizations

from a range of industries increasingly relying on technology
and information technology not only to transform but also to
protect the business. In addition, the voluntary termination rate
within the US labor market decreased 24 percent (to 12.6%) be-
tween the final quarter of 2022 and first quarter of 2023. Wage
growth still lags inflation, averaging 3.5 percent

over the past 12 months while

inflation averaged
7.5 percent.

SHAKE = SHACK
Settles With Activist Investor

On May 16, Shake Shack appointed Jeffrey Lawrence, former
CFO at FIGS and Domino’s Pizza, as an independent director
and announced it would work with activist investor Engaged
Capital to appoint an additional independent director with
restaurant operations experience. In addition, Shake Shack
announced plans to take unspecified actions o increase prof-
itability, and founder Danny Meyer will relinquish his director
selection powers in the future. This agreement will prevent a
potential proxy battle between the two companies. The Wall
Street Journal previously reported that Engaged Capital, which
has a 4.36 percent stake in Shake Shack, planned to engage in
a proxy fight, seeking three board seats.

FORTUNE 100
BEST COMPANIES
TO WORK FOR

For the third year in a row,
Cisco Systems was named
the best company to work
for, according to Fortune
and Great Place to Work'’s
Fortune 100 Best Compa-
nies to Work For list. To be
considered, companies
need to be Great Place

to Work-Certified™, have
at least 1,000 employees
in the United States, and
notf be a government
agency. Ninety-six of the
100 companies provide
remote work opftions,

17 cover all health-care
premiums for at least one
of their plans, and 22 offer
unlimited free mental
health sessions.

Below is the top 10 list:

1. Cisco Systems

2. Hilton

3. American Express Co.
4. Wegmans Food Markets
5. Accenture

6. Nvidia Corp.

7. Atlassian Corp.

8. Salesforce

9. Comcast

10. Marriott International

STOCK.ADOBE.COM/ UUGANBAYAR
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NEED TO KNOW |

GOLDMAN SACHS
SETTLES CLASS-
ACTION LAWSUIT

Goldman Sachs agreed
to pay $215 million to settle
a class-action lawsuit. In
the suit, some 2,800 wom-
en that held associate or
vice president positions in
the firm’s US investment
banking, investment man-
agement, and securities
divisions from the early
2000s through March
2023 alleged that the
company systematically
discriminated against
women. The lawsuit,
which was first filed in
2010, alleged that the
discrimination pertained
to business opportunities
and performance evalu-
ations, as well as women
employees being paid
less than equally ranked
men and having fewer
opportunities to advance.
The settlement stipulates
that for a three-year pe-
riod Goldman Sachs will
work with an independ-
ent expert to look into its
performance evaluation
processes as well as how
it promotes individuals to
senior-level positions. An
expert will also conduct
pay equity studies, and
Goldman Sachs will

need to investigate and
address gender pay gaps
where appropriate.

—
. -
STOCK.ADOBE.COM/ ELNUR i —

DE&I Efforts Falling

Development Dimensions International’s (DDI) Diversity, Equity,
and Inclusion Report 2023 found an 18 percent decrease in
leaders’ endorsements of their companies’ diversity, equity, and
inclusion (DE&I) efforts within the past two years. The report is
part of DDI’s Global Leadership Forecast 2023 series, surveying
13,695 leaders and 1,827 human resources (HR) profession-

als from more than 1,500 companies around the world. DDI
also found that 20 percent of companies didn't have a DE&l
program, up from 15 percent in 2020. In addition, 35 percent

of leaders were women at companies whose surveyed HR
professionals said their companies have a high-quality DE&I
program, compared to 25 percent at companies whose sur-
veyed HR professionals said there was no or a low-quality DE&I
program. Stephanie Neal, director of DDI's Center for Analytics
and Behavioral Research, said, “With the stress of economic

uncertainty and labor challenges, companies have turned their

00 O

attention away from DEI toward
these urgent issues, but that has left
many leaders, especially those who
are women and from minority racial
and ethnic backgrounds, question-
ing their company and role.”

General Counsel Pay Gap

Executive search firm BarkerGilmore identified a 5 per-
cent pay gap between the total compensation for male
and female general counsel ($573,000 versus $546,000
in total compensation, respectively) in its 2023 In-House
Counsel Compensation Report. The report
reflects the results of a survey of 3,800
general counsel, managing counsel, and
senior counsel conducted in March. Men
received 13 percent more in bonuses than
women, less than the 22 percent gap that
was found in the 2022 report. The gap
between base salary for men and women
was less than 2 percent. The report also
found that women holding legal positions
below the general counsel level were paid
similarly or more than men in the same
positions. Women outnumbered men in
law school for the first time in 2016 and,
through 2021, have continued to do so.
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ANTI-DE&I BILL
SIGNED IN FLORIDA

Florida Governor Ron
DeSantis signed a bill on
May 15 that banned the
spending of state or fed-
eral funding on DE&! pro-
grams at public colleges
and universities; it went
into effect July 1. The leg-
islation also requires that
general education cours-
es at institutions of higher
education not be allowed
to “distort significant his-
torical events or include
a curriculum that teach-
es identity
politics” This
move early
in DeSantis’s
second term
is a contin-
uation of the education
changes he instituted in
his first term as governor.
In early 2020, DeSan-

tis announced he was
replacing the Common
Core curriculum with the
Benchmarks for Excel-
lent Student Thinking,
curriculum that focuses
on American history and
the classics. Last year,
DeSantis signed bills that
banned the teaching

of certain race-related
topics in K-12 schools and
instruction on gender
identity and sexual ori-
entation in kindergarten
through third grade and
that restricted such in-
struction in other grades.

STOCK.ADOBE.COM/ ANCH



NEED TO KNOW |

KROGER’S
SUSTAINABILITY
CONTINUES

The Kroger Co. an-
nounced in April that it
had reached one million
pieces of store brand
product packaging
recycled. The program,

in collaboration with Ter-
raCycle, began in 2020.
Through it, customers can
mail in certain packag-
ing from Kroger’s private
label products to be recy-
cled for free; the recycled
materials are used to
build playgrounds that
are donated to youth and
community organizations.
Kroger also announced
that it would be adding
to its upcycled ingredi-
ents product section, con-
tinuing to work toward its
Zero Hunger | Zero Waste
mission. The products,
seeded multigrain bread
and multigrain quinoa
bread, are both certified
by the Upcycled Food
Association and are
blended with upcycled
barley, rye, and wheat.

ISTOCK/ PAGA DESIGN

Pension Funds Sued

Three New York City pension funds
are being sued for allegedly selling
billions of dollars of fossil fuel
assets, breaching their fiduciary
duties. According to the lawsuit,
in 2021 the New York City Employees’ Retirement System, the
Teachers’ Retirement System, and the Board of Education Re-
tirement System opted to divest fossil fuel holdings to “advance
environmental goals unrelated to the financial health of the
plans,” therefore violating their fiduciary obligations. In total, the
three pension funds have approximately $180 billion in assets.
The Office of the New York City Comptroller, which is respon-
sible for overseeing the pension plans, said that the decision
to exclude fossil fuels from the funds was made due to “the
financial risks of investing in fossil fuel reserves” The plaintiffs—
including a teacher, school occupational therapist, and subway

train operator—are interested in receiving financial damages.

Yelp Sets Net-Zero Goal

In Yelp’s second annual environmental, social, and governance
(ESG) report, the company introduced its goal to reach net-ze-

ro carbon emissions by 2031. The strategies listed in the report
include identifying and reducing Scope 1, 2, and 3 emissions as
well as using carbon removal and offset programs. Yelp cofound-
er and CEO Jeremy Stoppelman believes that embracing remote
work has helped the company accelerate its carbon reduction
efforts. As part of the report, Yelp outlined its sustainable invest-
ment plans, noting that it invested $25 million in Mitsubishi UF]
Financial Group Green Deposits, which fund green loans in the
United States that support clean transportation, energy efficiency,
and sustainable water management projects.
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DOES ESG MATTER
TO AMERICANS?

An April poll from Gallup
found that 37 percent of
Americans self-report-
ed that they are “very”
or “somewhat familiar”
with ESG issues, while
22 percent are “not too
familiar” and 40 percent
are “not familiar at all”
These levels of familiarity
are nearly identical to the
results of the 2021 survey.
In addition, 59 percent

of Americans had no
opinion on whether they
view “the movement to
promote the use of [ESG]
factors in business and
investing” as either pos-
itive or negative. Of the
respondents familiar with
ESG topics, 36 percent
view ESG positively while
35 percent view it nega-
tively. Gallup did not find
a significant difference

in familiarity between
Republicans and Demo-
crats, though Republicans
are more likely to have

a negative rather than a
positive view of ESG (32
percent versus 5 percent).

Maijorities of both political
groups are unsure of their
views on ESG.

STOCK.ADOBE.COM/ KENTOH
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KEEPING COUNT

Directors Identify the Benefits of and Barriers to

IT MAY COME AS NO SURPRISE that 78
percent of directors agree or strongly agree
that board diversity is imperative for the
success of every board today. What may
be surprising is that fewer directors (68%)
see value in increasing diversity on their
boards, and 7 percent disagree or strongly
disagree with the sentiment that board
diversity is imperative for every board’s
success.

These insights were uncovered in the
2023 NACD Board Trends and Priorities
Survey, the findings of which were pub-
lished in the 2023 Governance Outlook
Report. The survey was in the field between
Oct. 25 and Nov. 10, 2022. Here, and in the
recently released 2023 NACD Board Trends
and Priovities Survey: Diversity, Equity, and
Inclusion, NACD takes a closer look at the
survey’s diversity, equity, and inclusion
(DE&I) findings.

The Value of Diversity

As noted above, a majority of survey re-
spondents see value in increasing diversity
on their boards. Most directors (82.2%) see
value in board diversity as it broadens per-
spectives and expertise, while 63.7 percent
see value in how diversity improves identi-
fication of potential blind spots, including
those involving board priorities, the board
agenda, and information needs.

Asked about the type of diversity they
believe would add the most value to
their boards, 47.7 percent of respondents
said expertise. Ethnic and racial diversi-
ty (43.7%), industry and sector diversity
(39.1%), gender diversity (26.9%), and age
diversity (21.1%) rounded out the top five.
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Board Diversity
By Mandy Wright

Recent Appointments

Of the survey respondents, 76 percent said
that their boards were diverse, while 11 per-
cent said they were not. This aligns with the
share of respondents (11.8%) who said that
no action has been taken to increase their
boards’ diversity over the past 12 months.

The most popular steps boards have
taken to improve board diversity over
the past year, cited by more than half the
respondents, include assessing gaps in
current director skill sets and prioritizing
diversity as an important criterion for the
search firms they engage. To increase diver-
sity, some boards have looked at director
candidates with less traditional experience
and skills. For example, 37.9 percent of
respondents’ boards nominated a direc-
tor with no prior public company board
experience, and 30 percent considered
candidates without C-suite experience.
Only a quarter (26.4%) of respondents
said that their boards set targeted goals for
a more diverse board.

Despite these efforts to increase diver-
sity, 32.1 percent of respondents said that
their boards have not recently appointed a
candidate from an underrepresented group
(by gender, race, ethnicity, age, sexual
orientation, disability, and more). Of the
boards that have added a director from
an underrepresented group, 77.4 percent
added ethnic or racial diversity, 72 percent
added gender diversity, and 43 percent
added diversity of expertise. The least prev-
alent underrepresented group added to
boards was people with disabilities (1.1%).

Although there’s a wider debate about
whether term and age limits are effective,

it seems that other avenues to increasing
board diversity are more popular. Twenty-
one percent of respondents said that a
director from an underrepresented group
was added to the board when another
director’s term expired, and 19.4 percent
said that the appointment was enabled by
another director reaching the board’s age
limit. However, 39.2 percent said that a seat
was added to the board to accommodate
a new director, and 35.5 percent said that
a board seat became available due to a
director’s resignation, unrelated to age or
term limits. As a sign that some boards are
becoming more proactive in their approach
to board composition, 9.1 percent of re-
spondents said that an underperforming
director was replaced.

Half of the survey respondents (49.4%)
said that a lack of open seats was one of
the top three challenges their boards faced,
with 39.5 percent saying there is low or
nonexistent board turnover. According to
8.2 percent of respondents, their boards
have one or more directors who are not
convinced that diversity adds to board or
business performance. Barriers that may
be easier to overcome include challenges
identifying diverse candidates with enough
or the right experience, expertise, or views
(47.6%); reliance on directors’ professional
or social networks for recruiting (22.7%);
the board’s preference to recruit directors
with C-suite experience (19.7%); and board
practices and refreshment processes that
do not prioritize diversity (9.4%).

A common excuse for not adding di-
versity—whether in the boardroom or
the workforce generally—is that hiring



organizations cannot find people from di-
verse backgrounds who would be able to get
the job done. However, many organizations
have found success by focusing on candi-
dates’ skills and characteristics rather than
job titles, as well as turning to third-party
organizations with underrepresented talent
pools or search firms that can remove the
limitations of board members looking only
within their networks to find new directors.

Inclusive Practices

To be effective, a diverse board also needs
inclusive practices that allow its members’
perspectives to be heard and understood. Yet
only 68 percent of respondents believe this to
be true. And while 8 percent of respondents
said that they do not see value in increasing
diversity on their boards, 15 percent said that
they do not see value in practicing inclusive
behaviors in the boardroom.

By far the most popular form of inclu-
sion is having the lead director or board
chair listen and promote healthy dynamics
during board discussions, with 75.7 percent
selecting this answer. Almost half of respon-
dents (49%) said that meetings are planned
outside of regularly scheduled board meet-
ings to allow directors to get to know each
other better. Other inclusive practices in-
clude partnering newly appointed directors
with more seasoned directors who can offer
insights on board operations or dynamics
(38.3%), rotating directors through commit-
tees with the express purpose of ensuring
members get to know each other (28%),
and allocating time during board meet-
ings to provide directors the opportunity
to share about their lives and experiences
(22.6%). Less than 15 percent of respon-
dents say their boards allocate time for the
full board to reflect on its inclusion practic-
es, hire consultants to look at the board’s
inclusive behaviors, participate in inclusion
training, and incorporate inclusion metrics
into full-board or individual evaluations.

do not prioritize diversity

diversity adds to board or business performance

What are the biggest challenges your board faces or has faced in
diversifying its composition? (Select your top three.)

Challenges identifying diverse candidates with _ 47.6%
enough of the right experience, expertise, or views e
Low or nonexistent board turnover _ 39.5%
Reliance on directors’ professional or social _ o
networks for recruiting 22.7%
The board’s preference to recruit directors with _ 19.7%
C-suite experience (CEO, CFO, COO) oL/
Board practices and refreshment processes that - 9.4,
. o

One or more directors that are not convinced
B 8.2%

Other - 6.0%

do not fully embrace inclusion

board and/or committee leaders

Which of the following issues do you feel may be hindering your board’s
ability to be inclusive of varying facets of identity, backgrounds, and
perspectives? (Select all that apply.)

at the board level given other priorities e
Limited personal interactions _ o
due to a remote environment 25.3%
Strong voices override those with different _ 21.0%
backgrounds and/or perspectives Ve
Investors have not asked us to address inclusion _ 17.0%
An overall lack of diversity _ 15.7%
Directors’ lack of understanding _ o
of the value of inclusion 13.5%
Other stakeholders (such as employees and - 12.2%
customers) have not asked us to address inclusion Lo
The prevailing norms in our boardroom - 9.6%
. (-]

Alack of itment
ack of commitment among our - 8.3%

Other _ 17.0%

Respondents reported various issues as
barriers to being inclusive, including lim-
ited time to discuss inclusion at the board
level given other priorities (41.9%), strong
voices overriding those with different
backgrounds or perspectives (21%), and
that investors have not asked the board
to address inclusion (17%). Just over 8
percent note that a lack of commitment
among the board or committee leaders has
hindered board inclusion. If boards work to

overcome these barriers, however, they can
experience richer dialogue in the board-
room (75.5% of respondents said this was
one of the three results of greatest value),
a better collective understanding of the full
range of issues the company faces (63.9%),
and higher-quality decision-making on key
governance issues (60.6%). D

MANDY WRIGHT is the senior editor of
Directorship magazine.
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DIRECTOR’S DILEMMA

With No Cybersecurity in Place,
a Nonprofit Director Tries to
Engage Her Board

CHLOE IS ATEACHER and recently joined the board of a
nonprofit that provides education and sporting opportunities to
adults with disabilities. She is enthusiastic and has been reading
up on board-related topics and practices.

Her colleagues on the board are predominantly teaching
and fitness professionals, although the treasurer is an account-
ant. None of them have business backgrounds, and none are
particularly info information technology (IT).

A number of the articles Chloe has read are about cyberse-
curity. She hadn'’t realized that as a board member she could be
liable if the organization were hacked, or that there were cyber-
security standards that the company should reach and maintain.

Chloe asked the chair if they could have a short discussion
about cybersecurity at the next meeting, as she thinks it could

be important. The chair said it wasn’t worth an agenda item, but
that she would ask the CEO tfo cover it in her report.

When the materials arrived, Chloe was underwhelmed to
read that IT services were provided by a contractor, that all staff
had signed the ethical use of IT policy, and that there was little
likelihood of any hacker targeting the organization because it
was small. The CEO noted that all the organization’s activities
were funded with government grants and there wasn’t any
money fo conduct cyber-awareness training or to investigate
matters further.

Now the board is worried, and Chloe feels that they are
blaming her for making them uncomfortable. Given the organ-
ization’s lack of skills and funds, how can Chloe help the board
discharge its duties?

RALF NEJEDL

Former managing director,
T-Systems International; former
vice president and leader, B2B
business, Deutsche Telekom AG
Europe; partner, AltoPartners
Deutschland

Frankfurt, Germany

When I was a board member for
European telecom companies,
security was always a top prior-
ity due to the critical nature of
telecom infrastructure. However,
some question whether cybersecurity is relevant for nonprofit
organizations. In reality, cybersecurity is a significant threat to
any organization, and small companies are often targets as their
security systems may be more vulnerable. Any personal and busi-
ness information needs to be protected, both offline and online.
Ensuring the health and continuity of any business, regardless of
size, income, or number of clients, is of the highest importance.
In this case, Chloe did the right thing in mentioning the topic of
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cybersecurity to the board. All board members need to understand
their roles and responsibilities. They need to improve their cyber
defense, designing and implementing a cybersecurity governance
and a technical concept.

The responsibility cannot be delegated to any IT support
freelancer outside the company. Instead, the CEO needs to take
ownership of the cybersecurity policy immediately, conduct an
assessment with a specialist, and provide recommendations for
improvements back to the board.

The board must then approve the implementation of the new
cybersecurity policies, continuously oversee cyber-risk manage-
ment, and verify regulatory compliance. Robust governance for
cybersecurity must be put in place, and competent individuals
must be responsible for ongoing cybersecurity management.

As a board member, it is essential to prioritize cybersecurity
among other crucial topics like strategy, executive appointments,
and finance to ensure business continuity. The board must approve
cybersecurity governance and policies, oversee cyber-risk manage-
ment, and verify regulatory compliance. But ultimately, the CEO
must take ownership of cybersecurity.



JULIE GARLAND
MCLELLAN

Experienced nonexecutive director
and board advisor
Sydney, Australia

No director ever likes to be reminded of the risks attached to their
board or company or the possibility of an unplanned-for adverse
outcome. Professional company directors have been reading about
cybersecurity for years, and we are getting used to the idea that it is
up to us to show leadership and help management to protect the
organization. People who have had no preparation for this respon-
sibility, and who suddenly have it thrust into their consciousness
will almost inevitably react with denial and then anger.

Chloe’s job, as a director, is to positively influence the way her
board thinks and acts to serve the best interests of the company.
She needs to communicate with skill and consistency. This is an
important area for her board and also for the government that pro-
vides much of their funding.

The CEO is now aware of a risk that the company has no funding
to address. Chloe should continue to discuss the topic with the
CEO. She can suggest that the CEO start by asking their contract-
ed IT provider what level of cyber protection the company has
and how that compares to the protections at similar companies.
Understanding what current good practice is, and what it might
cost, can help the CEO move to a better level of preparedness.
Then the CEO can start to talk with the funding government about
what help is available.

Chloe should keep up with the task of focusing the board on
cyber issues and helping them move from denial and anger into
exploration and, hopefully, a well-protected future.

Chloe’s job, as a director, is to positively influence
the way her board thinks and acts to serve the
best interests of the company. She needs to
communicate with skill and consistency.

JAMES CAWS

Former director, Better Hearing
Australia (Victoria); founder,
Assessity, Cyblee

Melbourne, Australia

Chloe’s organization misunderstands that cyber risk is a business

risk, not just an IT problem for larger entities. Small organizations

can be more vulnerable to cybercrime due to limited resources.

Directors have a fiduciary duty to act with care and diligence to

guard against business risks.

Cybersecurity is crucial for service delivery in most organiza-
tions. Websites, emails, back-office functions like finance, and
sensitive stakeholder information on staff, service beneficiaries,
and supporters all need protecting.

A cyberattack can leave an organization unable to fulfill its com-
mitments, leading to financial and reputational damage. In Chloe’s
case, this could leave the organization in breach of the terms of its
government grants.

Given the board’s lack of cyber savvy I recommend that Chloe,
as the one demonstrating the initiative, does the following:

B Promote board education. Share free resources online, such as
those from the Cybersecurity and Infrastructure Security Agency
and NACD to build awareness, knowledge, and skills.

m Push for a volunteer-based working group to establish a cyber-
risk management plan, identifying potential risks, assessing how
to address them, and establishing appropriate mitigations. This
can inform other directors of the specific risks faced by Chloe’s
organization.

B Advocate for resource allocation by empowering the CEO to
dedicate staff time to cyber education (there are some free and
cost effective options online) and exploring cyber and business
resilience grants. IB)

EDITOR’S NOTE: Do you have a dilemma you would like to see discussed
in a future edition of Directorship? Your quandary could be considered
for an upcoming issue. Scenarios presented are anonymized to protect
identities. Email details to editors@nacdonline.org.
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VERBATIM

2023 Proxy Season Realities
Fall Short of Expectations
What Boards Should Know

THIS MAY marked two years since Engine No. 1 won three

board seats at Exxon Mobil Corp. as part of the activist inves-
tor's efforts to push Exxon to improve its climate governance.
But the headline-grabbing proxy fights and shareholder pro-
posals that drew national attention in recent years are mostly

nonexistent this proxy season. In this interview, Drew Chapman,
a partner and the chair of the Shareholder Activism Practice at
law firm Cole Schotz, explains why, aside from economic head-
winds, and reflects on other proxy season trends.

—Interview conducted and edited by Mandy Wright

Tell me about your background and
your experience representing activist
investors.

I grew up as a general corporate M&A [merg-
ers and acquisitions] lawyer, and then I would
say maybe 15 to 20 years ago I started to do
some work for some of the original activist
investors as an associate and then a junior
partner. So I've been doing this work for a
long time. Primarily I've done work on both
the offensive side, representing activists, as
well as the defense, depending on the firm I've
been at. Prior to my current firm, I was at firms
that preferred to represent corporate clients
on the defense side and were less interested
in representing activists going against many
of their corporate clients. Last year I moved
to form a dedicated activism practice, which
doesn’t have the conflicts of the big firms. A lot of what we do is
actual activism, unsolicited M&A takeovers, and advising on cor-
porate governance. We do represent both—we’re kind of unusual
in that way—but we do still represent both activists and corporate
clients, although the focus is on the activist side.

Is there a specific experience you’ve had representing an
activist investor that you think boards could learn from?

What’s been most relevant in the last couple of years is corporate
boards pushing the boundaries of advance notice bylaws. The purpose
of advance notice bylaws is to allow the board to get information

22 DIRECTORSHIP | Quarter Three 2023

Drew Chapman

about potential directors being proposed by, let’s
say, an activist investor, to do some basic due dil-
igence to ensure they are qualified before they go
out to the shareholders. But as we’ve seen with
some of the advance notice bylaws that were
adopted, they began to include overreaching
provisions that sought information on limited
partners in the funds of the activist investors,
which is entirely inappropriate, or expand the
wolfpack definition and try to group investors to-
gether when perhaps they shouldn’t be. In 2021, I
represented an activist group and litigated in the
Delaware courts on advance notice bylaw issues,
and I think that was the beginning of the most
recent trend of corporations utilizing advanced
notice bylaws as a primary defense against an
activist campaign. When I speak of corporations
in this context, I identify the smaller-cap compa-
nies that are doing this rather than the larger, blue-chip companies.
But as you've seen over the last couple of years, some of the smaller
companies have adopted very aggressive, far-reaching advance notice
bylaws that I think have not served them well from either an investor
or shareholder perspective, as well as having to be in a position where
either they ended up in litigation or had to cave by amending or with-
drawing some of those overreaching provisions.

Again, there is a valid, legitimate purpose to advance notice
bylaws. It’s really where boards have—I think on bad advice—tried
to weaponize them in a manner against investors and really hamper
total corporate democracy, which was clearly not the original



intent. I think part of the lesson for boards is, be careful pushing the
boundaries too far, because often that’ll come back and affect the
reputation and role and credibility of the board with shareholders.

What trends have you seen this proxy season, and how
are you seeing activists’ and shareholders’ goals and
approaches evolving?

This season has been an interesting season, because going into it there
was a lot of talk about a significant increase in activist campaigns,
including through the use of the newly adopted universal proxy rules.
But there have been very few actual proxy contests yet. There’s been
certainly a willingness, perhaps due to market conditions, for both
boards as well as activists to try to come to a negotiated solution with-
out going into full-blown proxy contests. That’s sort of an interesting
development, which is not what was predicted.

This is the first season where the universal proxy rules are being
adopted. You've certainly seen activists use that when they’re not
in a position to propose an entire slate, but they’re proposing one,
two, three, four directors to the board and focused on attacking
the qualifications of incumbent directors. Clearly, too, there’s been
a movement, a push away from the ESG [environmental, social,
and governance] proposals that were happening in 2022. That’s
without question part of it. There’s been a resurgence in activists in
the M&A context, looking at trying to push for a sale of a company
or potentially preventing a merger, which again goes back to new
economic conditions and a refocus back to the financial drivers,
rather than the ESG campaigns of recent years such as with Engine
No. 1 and Exxon. You just aren’t seeing those at this point in time.

How can boards respond to anti-ESG sentiment from
certain investors?

One thing is ensuring that the board has the right composition
and . .. strong industry experience, as opposed to just directors

STOCK.ADOBE.COM/ IQONCEPT

who may have been put on
there for their ESG creden-
tials. In some of the activist
campaigns and threatened
proxy fights, you see activ-
ists putting very strongly
credentialed industry
people forward. This is due
to activists being back fo-
cused on the core business
of the company rather than
what many would say are the more touch-and-feel ESG points.
Having the credibility on the board with strong industry experi-
ence, but also having those folks be able to explain why the ESG
policies that they have [are] important from the actual company,
operational, and business perspective, [is important]. It’s less,
“OK, this is good for the environment.” It’s more, “This is why
this policy helps our company thrive and prosper long term.” They
don’t need to be mutually exclusive. Ensure that the messaging is
tied into why this is good for the business as a whole, not just the
broader political or social agendas.

Those [ESG expert] directors may be more exposed to an ac-
tivist attack, particularly under the universal proxy rules now. It’s
incumbent on the board to be very proactive in integrating them
and ensuring that they explain why their skill set and credentials
and experience and expertise are so important to the overall com-
position of the board. It’s making sure that the board is proactively
communicating to its shareholders why the policies they have in
place on ESG are very important and how they tie in very closely to
their business strategy. Getting highly qualified candidates for boards
is difficult—that takes time, and then it takes time to integrate them.
Soit’s not necessarily that the board should be looking to eject them,
but rather to integrate them more and then explain the value that
they're adding and tie that into how the ESG policies are tied into the
short-term, medium-term, and long-term business strategy.

Are you seeing any trends in corporate defensive
measures?

Early on, there was a trend, particularly in the smaller-cap com-
panies, of starting to put in overreaching shareholder rights plans,
poison pills, and advance notice bylaws. Those do not seem to have
been successful at all. Even those that were legitimate have not
been typically successful in preventing activists, although they can
lead to productive settlement discussions. On the defensive side,
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boards have been willing to engage with activists and look to try to
come up with a reasonable resolution rather than push through a
proxy fight. Without question, that’s a trend.

Why are boards more inclined this year to work out
issues with shareholders in advance rather than take
them to a proxy fight?

Economic conditions are primarily behind it. From the shareholder
resolution perspective, there’s been a strong demand on that front.
Those are obviously being put forward by shareholders, not neces-
sarily activists. With the narrowing of the proxy rules that prevent
companies from excluding shareholder proposals, there’s definitely
been a push on that front. There’s been

What should boards be doing now to prepare for
investor interaction, potential shareholder proposals,
and activism?
It’s nothing different than what they should always be doing.
But it’s very important. One is constantly engaging with the
shareholder base, understanding who the shareholder base is,
and being proactive in talking with the shareholders, messaging
the shareholders, making sure that they understand what the
shareholders are focused on and what they would be interested
in. They should always be doing that, [especially] now given
market conditions. The other thing is, again, to look at board
composition . . . and continuing to bolster that given the uni-
versal proxy rules and the fact that

a big focus on shareholders making “E”
and “S” demands and looking at say on
pay and pay-versus-performance metrics
and that sort of thing. Often, those types of
shareholders are less about trying to effect
real change, but they're trying to make an
ideological point, perhaps, or get exposure
for a particular point. Those are typically
not put forward by the activists, but they’re
put forward by other shareholders who
could put up a shareholder proposal and
ask a company to include it in a relatively
inexpensive fashion.

Are there particular industries or types of companies
that are most at risk of being targeted by activists or
shareholder proposals?

At the beginning of the season, there was focus on biotech com-
panies and on some of the smaller caps. You had a number of
challenges, and we worked on some of those, where you had a
biotech company that was trading at a huge discount but had a
huge cash hoard which shareholders and activists thought could
be better used elsewhere. Technology has obviously been one, with
your campaigns like at Salesforce.

There have been quite a number of newer activists emerging, and
of course, given that they don’t have the balance sheets of some of
the very large activists, they’re going to go after some of these smaller
companies. That was probably a trend that you saw in that smaller-cap
range, some of these newer activists looking to effect change at some
of these smaller companies. Again, a lot of those were in the tech and
biotech space, but I think it was also broader than that as well.
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There’s certainly been
a willingness, perhaps due
to market conditions,
for both boards as well as
activists to try fo come to
a negotiated solution
without going into full-
blown proxy contests.

individual directors rather than a whole
slate can come under attack. . . . Make
it clear what the value is that they bring
in terms of the business strategy. Look
at the ESG policies, as well as some of
the hotspots that shareholders and ac-
tivists are going to look at—executive
compensation, the metrics on that,
governance. . . . Given the number of
shareholder proposals that are out
there, understand what some of the
vulnerabilities are, or what some of the
touch points are that shareholders may
want to see on that front and be proac-
tive in addressing those. There are a lot of shareholder proposals
and some of them don’t make any necessary sense and there may
be just a social or political agenda behind it. Boards don’t need
to get distracted by those that don’t have any credibility, but
understand any of the gaps or where they could be either doing
better or communicating on those topics better.

It’s been a bit of an interesting season so far, and I think it’s not
played out the way that people thought—it’s been a little more
tame. A lot of activists are approaching companies with a real in-
tention of helping and making them better. Obviously, not all of
them, but most try to do that. Boards need to make sure they un-
derstand what their vulnerabilities are in the strategy or the board
or anything else, and be prepared to engage if an activist knocks
on the door. This season is showing that boards being willing to
engage proactively with the activists, as we've seen with a number
of settlements and activist candidates being put on the boards of
companies, can be productive for the company. D)
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NACD CERTIFIED DIRECTOR | Chris Burggraeve

Nurturing the Intangible

Born in the Democratic Republic of the Congo, CHRIS BURGGRAEVE, NACD.DC, fostered his international business mind-set while
studying in Europe before moving to the United States. After a 23-year career at Procter & Gamble Co., The Coca-Cola Co., and
Anheuser-Busch InBev, he now helps clients reinvent brands with sustainable pricing power via Vicomte, his

New York City-based marketing strategy advisory. He is a board member of public and private companies
in the United States and in Europe, a tech entrepreneur and investor, and a limited partner in venture

capital funds. Burggraeve is an adjunct faculty member af the NYU Stern School of Business, where he
pioneered the master of business administration experiential learning session on the cannabis industry.
He has written two books about marketing as well. He has writ-

ten two books: Marketing Is Finance Is Business: How CMO, CFO ‘ ‘

and CEO Cocreate Iconic Brands With Sustainable Pricing Pow-

er in the New Galactic Age and Marketing Is Not a Black Hole. REMAIN CURIOUS,
“THE COMPANIES | AM PART OF HAVE ATHING IN COMMON: they all AGILE, AND AS
focus on building and nurturing intangible assets, which is a UNBIASED AS POSSIBLE,
natural domain for a former CMO [chief marketing officer] with ‘UN-LEARNING’ AS

a finance background. This is how | approach my role as a direc- NEEDED, TO AVOID

tor especially because of my background: | help boards secure STASIS.
value creation over the long term through building and nurturing

intangible assets. . . . These include brands [intellectual proper-

ty], customer relationships, franchises, copyrights, patents, standard operating procedures
(SOPs), and goodwill. . .. Today, boards, CEOs, and chief financial officers ignore discus-

sion of the relative strength of these less visible, intangible assets at their peril.

“AS A BOARD MEMBER, in addition to helping boards recognize value creation through
the intangibles, my experiences have taught me three things: One, stay focused on
shareholder and stakeholder brand fundamentals, with respect for a company’s
idiosyncrasies. Two, companies are alive 365/24/7, and it is therefore really
worth it to make the effort to code and monitor what works info SOPs and
balanced scorecards, to allow a company fo ‘rinse and repeat’ effectively
and efficiently on what matters. And last but not least, remain curious, ag-
ile, and as unbiased as possible, ‘'un-learning’ as needed, to avoid stasis.
Putting it simply, | apply the same principles above to any new branded
business | get involved in, whether it is as an investor or more.

“BECAUSE OF THE GROWING FOCUS ON INTANGIBLES, the case to have more
finance-savvy CMOs on boards is growing as well. Intangible complexity is
their wheelhouse. However, they need to earn their seat at the board table. NACD
Directorship Certification® is certainly a way to help them prepare for that. The few
CMOs who make it onfo boards tend to influence them with impact, especially on
key themes like corporate and employee value propositions, customer-centricity,
digital fransformation, innovation and strategic growth agendas, climate change,
stakeholder management, and fundraising. They bring that much-needed out-
side-in perspective and empathy that help keep boards more honest and agile.
They are the ‘intangible whisperers.”

—Interview conducted by Elisa Kahn, director of certification at NACD
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ARTIFICIAL
INTELLIGENCE

What Boards Need to Know

BY MANDY WRIGHT

HINK OF ARTIFICIAL INTELLIGENCE, OR Al, and myriad images likely
come to mind—mostly from science fiction movies. But Al isn’t
a mysterious, futuristic technology anymore. It’s here now—and
if it hasn’t found its way into your company yet, it’s probably
only a matter of time.

OpenATl’s ChatGPT, a generative Al chatbot launched last year that can
answer prompts input by humans, made the technology much more ac-
cessible. A host of other generative Al tools are making their way into the
mainstream as well. This is part of what makes it such a hot topic.

“When you move into generative Al, where you go from making infer-
ences from huge amounts of information to the idea of them being able to
generate outputs in the form of texts, in the form of pictures, in the form of
video files, in the form of audio files, all based on interacting with the intel-
ligence . .. [t]hat’s a different ballgame,” said Shelley Leibowitz, president
of SL Advisory and a corporate director. “That’s a sea change.”

This sea change affects how boards and corporate leadership consider
their companies’ products, business models, and outright existence. But
instead of getting into the weeds of what Al is and is not, board members
should think about AI within the scope of what they are already doing,

“There are times when the definition of Al is of significant importance,
but that should not be a deterrent for others who are less steeped in Al to
join the conversation,” said Miriam Vogel, chair of the National AI Advisory
Committee and president and CEO of EqualAl, a nonprofit organization
focused on responsible Al use. “I want to help demystify Al and help clarify
how each of us, and boards of directors in particular, have a really import-
ant role to play in ensuring that Al is a tool for good and not a conduit for
liability or harm.”
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Boards can start by understanding the top-level issues and risks,
setting these within the risk oversight, strategy oversight, and gov-
ernance processes they already have in place, and asking the right
questions of management to aid in decision-making. “I do think
they have some of the most key levers to make sure that we are safe
and to make sure that Al works for all of us,” Vogel said.

“There’s a velocity of change happening right now that is unlike
anything that has happened in the last 30 years,” said Katherine B.
Forrest, a partner in Paul, Weiss, Rifkind, Wharton & Garrison’s
Litigation Department, cochair of the Digital Technology Group,
and a member of the Antitrust Practice Group, as well as a former
US District Judge for the Southern District of New York. “We’re at
the beginning of the beginning of the beginning.”

Workforce Impact
Many of the issues boards should be aware of relate to perceptions
of trust, transparency, and integrity.

Take Amazon.com’s Al-powered human resources (HR) tool, for
example. In the mid-2010s, Amazon tested a tool that scored job
candidates to simplify hiring decisions. Trained on prior applicant
résumés, which came mostly from men, the tool taught itself to
downgrade résumés that used the word “women’s” and people who
had graduated from two women-only colleges. Although the program
was modified to counteract these specific biases, it was possible that
the tool’s biases would have manifested in different ways later on.
Amazon shut down the project.

Vogel views this as a success story. “They spent a significant
amount of time and resources building this HR tool, which is an Al
function that many companies are taking advantage of,” she said.
“They had the idea to build their own, and they had the right frame
of mind because they thought to test it. They looked for biases.”

Although Amazon has since begun using different AI technol-
ogy to help in the hiring process—technology that the company
claims guards against race and gender biases—its early experience
illustrates the types of operational impacts boards should consider,
especially given the board’s growing role in overseeing talent across
the organization. The creation or implementation of certain Al
tools, whether internally or through a third-party partner, could
cause a company to miss out on top-tier candidates because of
algorithmic biases or, alternatively, affect current employees.

“One of the Al risks and concerns that has received a great deal
of attention is workforce displacement, and its potential societal and
economic implications, in addition to the challenge and opportunity
of reskilling talent in an organization,” said Sharda Cherwoo, a board
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member at The Carlyle Group, International House, Land O’Lakes,
Tax Analysts, and World Kinect Corp., as well as the NACD New York
Chapter. “Prioritizing the required talent that positions the company
for Al readiness and sustainable long-term business success is key.”

There are ethical considerations to factor into conversations
about algorithmic bias and reskilling the workforce, as well. It’s
no secret that as humans train Al algorithms, they impart human
biases and structural inequalities, whether or not they intend to.
(NACD has covered these ethical considerations in previous arti-
cles, including “Director’s Cut: How Boards Can Help Ensure the
Responsible Use of AL” from the Winter 2022 issue of Divectorship.)

Boards must also consider the future workforce. Forrest reflect-
ed on the shift in job functions upon the invention and widespread
use of the automobile. At that point in time, some workers were
able to shift from, for example, making horseshoes to making cars.

“I don’t think that’s where we’re going,” she said. “We’re in a
fundamentally different place where it’s asymmetrical. In the past,
it’s been more symmetrical, where it’s been a one-to-one shift. . ..
That, I think, is an ethical consideration. What are these people
going to be doing to earn a living?”

There’s also the issue of employee retention and morale. While
some people may be intimidated by or nervous about the effects
of Al on their jobs and careers, others may be assessing whether
they are comfortable with how their companies are using and im-
plementing Al

“We’re seeing so many employees leave a company that’s not
trustworthy, that’s not using Al in safe and responsible ways,” said
Vogel, “compared to the flip side, where you're much more likely
to have the opportunity to build a strong base, a strong sense of
confidence with your employees.”

Al's Learning Curve

That Al is still “learning” is becoming clear—and the legal and repu-
tational impacts of that learning curve could prove costly. In January,
three artists brought a class action suit against Midjourney, Stability
AT, and DeviantArt for using the artists’ works to train their algo-
rithms without the artists’ permission and for the generation of new
works in the artists’ styles using AI. While the companies in April
asked the court to dismiss the lawsuit, DeviantArt further claimed
that it is not liable for Stability’s actions, as DeviantArt only offers
its users access to Stability’s Stable Diffusion Al tool. As of early
June, the plaintiffs had filed responses refuting the arguments to
dismiss. Other lawsuits, including one brought by Sarah Silverman,
Christopher Golden, and Richard Kadrey, have also launched claims



of copyright infringement of other types of material against large
language models such as ChatGPT and Meta’s LLaMA.

Mark Walters, CEO of CCW Broadcast Media, filed a defamation
suit in June against OpenAlI after ChatGPT supposedly “hallucinat-
ed,” that is, returned a fictional and inaccurate reply, in response to
a journalist’s query and alleged that Walters had embezzled funds
from a gun rights group and was named in a lawsuit as a result. The
founder of the gun rights group confirmed that Walters had never
worked for the organization.

In another example, a New York lawyer representing a plaintiff
in a personal injury suit filed a legal brief citing fictional cases with
made-up quotes that had been created by ChatGPT, which was
reported in a New York Times article published May 23, 2023. The
lawyer who filed the brief said that the chatbot had reassured him
that the cases were real. In an affidavit the lawyer later submitted,
he claimed that he was not aware that
ChatGPT could invent false material.

ChatGPT bases its answers off pat-
terns within the content used to train
it. Fortune recently reported in June
that the people hired as Al annotators
to sort and label images to train Al
models are often paid little and forced
to work at a pace that makes it difficult
to verify accuracy. Some annotators
are even using other Al to do this la-
beling work, compounding potential issues with Al tools delivering
false, fictitious, or off-base results.

“The hallucination is it’s adding made-up stuff that could rea-
sonably exist. So, people often read through it and pass over it, but
they don’t know why it does it,” Forrest said.

The risk of repeating inaccurate or even stolen material and ulti-
mately losing stakeholders’ trust is high without proper awareness
and controls in place.

“The decision-making reliance on AI, without the oversight of
human judgment, is not without its perils,” said Cherwoo. “Although
generative Al tools like ChatGPT, Bard, and others can be an excel-
lent source for sparking thoughts and ideas, the lack of transparency,
traceability, and accountability causes significant concern.”

New regulations specifically aimed at Al use are in the works, in
addition to there being plenty of other applicable laws, for example,
those dealing with intellectual property.

“If your companies are being responsible, you're building trust
with policymakers and regulators, with your consumers. We all

Prioritizing the required talent
that positions the company
for Al readiness and
sustainable long-term
business success is key.

know that with AI there’s going to be these mishaps, but [show]
that you're putting responsible Al governance in place, you're really
doing your best to mitigate some of these harms and make sure that
it is a more inclusive product,” said Vogel. “If it’s done right, if you
are able to demonstrate that you are a company valuing responsible
Al governance, I think it gives you a competitive advantage.”

Proceed With Caution

Before taking the plunge to use Al the board should be aware of the
risks for the board and for the company. Unless there are specific
guardrails in place for how such tools should and should not be
used, directors (or employees, if they are using AI) risk divulging
confidential information to a platform that learns based off every
user input and can even take that confidential information and
regurgitate it to another user.

“We're at a very unique moment when
people are just desperate to use this in-
credible tool. But boards should not use
it, nor should they rely upon material
created by it, until we’re down the road
just a little bit,” Forrest said.

Ryan McManus, founder and CEO of
Techtonic, and president and director
of the NACD New York Chapter, chair
of empowerHER, and a board member
at Nortech Systems, recommends that
boards should look at Al through a cybersecurity lens. “Al is a prin-
cipal actor in creating new cyberattacks,” he said. “That’s been the
case for years, and it’s just accelerating. And so generative Al can
generate more and more kinds of cybersecurity attacks. Therefore,
we need different defenses, and we need to continue to be on our
toes. Most boards understand the urgency of having the right kind
of cybersecurity posture, but it is evolving.”

For example, tools such as ChatGPT might be used to write
better phishing emails and improve social engineering attacks. Al
is also being used to improve other attack vectors and create new
kinds of cyberattacks by automating and scaling the attack process
and analyzing attack surfaces. Some companies have been reported
as using Al to better detect cyberattacks.

The use of Al tools can result in unintentional inside-out secu-
rity issues. When some Al and machine learning tools are trained,
they scrape not only public-facing content from the Internet but
also the code of the websites on which the content appears. These
tools are then able to write code based on what it has scraped.
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“The code could have an error, and it could be an error which is
so sophisticated that the humans who are checking the code don’t
get it, so then that error just allows a hole to be opened into the
code,” Forrest said. “The second possibility is that there is mali-
cious code that gets put in there.”

Conversely, proprietary code may be released into these
generative Al tools, presenting a different security risk. Indeed,
certain employees at Samsung allegedly uploaded company code
to ChatGPT this spring, causing Samsung to restrict staff use of
generative Al tools, which was reported by several news outlets
in May 2023.

On a much larger scale, Al tools at some point could cause a
market-wide event. “An algorithmic trading model may not be trying
to solve for the dollars and cents that a company may make in the
future,” Forrest said. “It may be trying to solve for John Doe’s really
sophisticated model over here. This model is chasing this model, and
the models are chasing each other around the investment environ-
ment, and there may be a market event because of model similarity.”

‘The Responsibility Is Yours’

There won’t be clear-cut guidance and guardrails for all companies
building or using AI for a long time. The United States has yet
to develop a comprehensive approach to regulation. There are
certainly laws that cover Al tools and systems, and some organi-
zations have created guidelines around Al creation and use, such
as the National Institute of Standards and Technology’s Al Risk
Management Framework and the Biden administration’s Blueprint
for an AI Bill of Rights. The European Union only recently began
negotiations between the European Parliament, Council, and
Commission to reconcile the three branches’ versions of the Al
Act, which was introduced two years ago. Even if the Al Act does
pass this year, it’s expected that implementation, including the
creation of the appropriate governance structures and offices, will
take two more years.

When regulations are issued in the future, boards will need to
consider how companies will obtain the resources to staff, monitor,
and enforce compliance of Al In the meantime, Forrest believes
that management needs to determine the appropriate Al protocol
now. “My answer to the CEOs is, “The responsibility is yours,” she
said. “You cannot wait for regulation to solve the very real moral
and ethical issues that AI will bring to your doorstep.”

Organizations would be wise to appoint someone from the
leadership team, such as the chief legal officer or general counsel,
to follow Al developments, risks, and opportunities. Making this
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person someone who is not strictly a technology leader can have
the benefit of allowing the company to think about Al and its im-
pacts holistically.

Leibowitz posed the question: “Who is responsible for think-
ing broadly about these issues and setting policies around these
issues?” She noted that they are usually not technology issues:
“They’re the business model, legal, and regulatory issues around
the use and application of the technology.”

From there, understanding what tools the company uses both
in-house and through third parties is essential. Policies should be
established for where Al can or should be used, what purposes Al
will be used for, and who can use it. For those testing and using Al
systems, Vogel recommends documenting the findings in addition
to what was tested (or, in the case of ChatGPT, what was asked),
what wasn’t tested, and for whom it was tested. If those who are
using, testing, or even building the Al tool encounter issues, there
should be mechanisms and the right culture in place to encourage
the reporting of these problems.

“It’s best to assume that there’s going to be challenges at any
point in time. You’re never done. There’s going to constantly be
new patterns that will emerge,” Vogel said. “So you need to make
sure that you have that C-suite level accountability. . . . You want
to make sure that they’re continually accounting for the safety and
efficiency of the system.”

Overseeing Al strategy, decisioning, and dividing the noise from
the real opportunities are where boards can truly shine.

“There’s a growing opportunity for boards to insist on having
a ‘what’s next’ kind of conversation with the management team
to ensure that management is allocating the appropriate level of
resources to understanding these evolving trends, these emerg-
ing capabilities, but that also the board has dedicated time in the
boardroom to have their own independent perspectives on them,”
said McManus. “Discuss implications not only for the three core
commiittees of the board, but for investment prioritization, for
[intellectual property] strategy, for risk management, for evolving
cybersecurity threats, all of the areas that are already core to board
governance, but also have a conversation about what do we need
to know about where this could go.”

This demands that board members focus on what could be dif-
ferent rather than simply what could be better. In doing so, they can
help their management teams broaden the scope of their thinking to
consider not only opportunities to incorporate Al into the current
business model, but also how the business model might be com-
pletely upended—and entirely new products developed as a result.



Although generative Al tools like ChatGPT,
Bard, and others can be.an excellent source
for sparking thoughts:and ideas,
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“The goal of this is to ensure that management is taking a broad
view on it and not thinking about what is a fundamentally different
technology capability in the way that we’ve thought about the more
pedestrian technology capabilities that preceded it,” McManus said.

Just as the executive team leader responsible for AI should be
able to assess Al broadly and its impacts holistically, directors
will want to consider emerging issues in a way that looks at their
impacts together. “The conversation between the board and man-
agement should be about what are the strategic opportunities and
risks of this portfolio of changes, what are the most important ones,
how are we prioritizing them, and then how do we distribute the
governance work?” McManus said.

Along these lines, boards may be better off not giving a seat to
an Al expert. For one, if boards brought in a domain expert for
every emerging issue they were responsible for, the board would be
enormous. It also would go against the holistic mind-set.

“I'm a big believer in enterprise risk management, which is
thinking about all the risks holistically and measuring one against
the other and thinking about your investment and your risk mitiga-
tion and where your greatest benefit is,” Leibowitz said. “If you just
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go deep but narrow, you can miss that. I think it’s really important
at the end of the day to have broader context.”

The traits boards may want to look for in candidates and what
sitting directors may wish to strengthen are humility, curiosity, and
confidence, according to Vogel. By nature, Al is rapidly evolving and
improving, whether within existing tools such as ChatGPT or into
new tools and use cases. There’s so much that companies have yet
to learn about the technology and the opportunities it presents,
and theyll need to continuously learn as the technology improves.
Nevertheless, board members should feel comfortable enough in
their ability to properly oversee Al.

“They should have confidence because they've dealt with new
technologies their whole lives,” Vogel said. “They don’t know how
to build a car, but they can understand how to manage it. They know
what it means to be a good, safe vehicle user and owner and driver.
All the past examples in their career demonstrate that they are ab-
solutely in the right position. They have the right experience to be
leading and asking questions about responsible Al governance.” IB}

MANDY WRIGHT is the senior editor of Directorship.
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How to Build
a Successful
Director
Onboarding
Program

By Cindie Jamison and Jennifer W. Christensen

HILE A STRONG onboarding pro-

gram is important for any new board

member, it is particularly valuable for

first-time directors, especially those
who may have limited or unsubstantial boardroom and
board governance exposure. A board role is often the
longest-tenured position one has in their career, so it is
very important to get off to the right start.

For along time, the majority of new directors brought
with them deep board exposure and strong governance
experience, either from serving as chief executive officer
or chief financial officer (CFO), or from other board
appointments. However, recent analysis conducted
by JWC Partners, a boutique board recruitment firm,
shows that only 25 percent of new directors added to
mid-revenue company boards (defined here as compa-
nies having revenues of $5 billion or less) during the past
three years were CEOs. This is largely driven by efforts
to achieve racial and gender diversity in the boardroom,
and because diversity is still greatly lacking at the CEO
level, boards have added more division presidents,
general counsel, and corporate controllers—roles more
frequently held by people who are women or members
of underrepresented groups. Boards also have begun to
look to younger executives to bring fresh perspectives
and specialty expertise, especially in technology, digital
transformation, and marketing.

34 DIRECTORSHIP | Quarter Three 2023 sTOCK.ADOBE.COM/ ANDREAS PROTT







HOW TO BUILD A SUCCESSFUL DIRECTOR ONBOARDING PROGRAM

At the same time, boards are seeing the departure of experi-
enced directors. While only 25 percent of new directors are CEOs
who bring some board experience, nearly 40 percent of board exits
were CEOs, suggesting a widening gap in governance experience
in boardrooms. This dynamic also impacts the existing board cul-
ture, and the board chair may be challenged to adapt and integrate
multidimensional diversity.

These shifts signal an even greater need for a strong onboarding
program that supplements any gaps in knowledge about corporate
governance and board processes that new directors might have.

Board Composition Matters

Boards have pushed to become significantly more diverse as a result
of increasing pressure and encouragement from investors, employ-
ees, and customers: 93 percent of S&P 500 boards now disclose their
racial or ethnic composition, and, in 2022 the Institutional Shareholder
Services (ISS) reported that all companies listed on the S&P 500
reached the milestone of having at least one racially or ethnically di-
verse director, compared to only 89 percent in 2020. When looking at
mid-revenue companies, 64 percent of new directors added since 2019
were either members of underrepresented communities or women.
Looking at gender diversity specifically, women directors in the S&P
500 have nearly doubled over the past decade from 17 percent to 32
percent with the majority of S&P boards now having at least 30 percent
women odirectors, according to ISS ESG’s 2022 report, Diversity on
North American Boards: Now and Into the Future. When looking at the
mid-revenue companies in the JWC Partners analysis, the strides are
even greater with 45 percent of new directors being women.

In addition, boards also have begun to look to younger, “next
gen” executives to bring fresh perspectives and specialty expertise,
especially around technology, digital transformation, and market-
ing. Given these trends, more than half of new board directors in
the last three to five years joined with no prior board experience.
As these first-time directors make their way onto public boards, it
is essential to have robust onboarding programs in place to supple-
ment gaps in knowledge around corporate governance and board
processes to ensure new directors make a successful transition to
become effective board directors for the future.

As an example, the chair of a Fortune 500 company reflects on
how they have noticed these boardroom changes and have adapted
onboarding practices accordingly. This board added four new mem-
bers in 2016, 2018, 2019, and 2021. All were first-time directors, and all
were younger than the average age of the existing board members. In
addition, three brought racial diversity to the board and one brought
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gender diversity. The chair noted, “Fortunately for us, the process,
while requiring effort and focus, proved successful and all are still
active, contributing members of the board. However, over that period
of time, we spent as much time rethinking the fulsomeness of our
onboarding as we did the recruiting process, which was also quite
extensive [all board members interviewed each candidate]. These
new members came from differing executive levels and industries.
Some had been in boardrooms in an executive role at their compa-
nies; some knew nothing about board governance. Our onboarding
went from a two-day ‘meet and greet’ to a thorough and very exten-
sive education package over numerous sessions. We created a lot of
materials, which we now update and add to as necessary. I believe
we have evolved to a best-in-class program.” Nevertheless, when it
came time to continue board refreshment and add a fifth new board
member in 2022, they chose to go with a seasoned director. “It takes
great time and effort to educate first-time directors and we needed
the governance depth at this point,” commented the chair.

Structure Is Key

While much energy goes into the search to find the right candidate
to join the board, many boards are realizing the need to focus more
on the next step, which is onboarding. This is a critical step—the
strength of a board’s onboarding plan can have a dramatic impact
on the successful integration of the new director. For those who
have years of experience as board members, it may be hard to re-
member the amount of dissonance involved in jumping from an
executive role to a board role: this seeming group of “strangers”
meets typically quarterly, is expected to tackle numerous and com-
plexissues, be decisive and unified, and yet not get too involved in
the operations of the business. Learning to survive, much less excel,
in such an environment can take years.

Therefore, onboarding programs require a strong structure and
planning to effectively and quickly educate new directors about
a vast amount of company information. Unlike a corporate role,
taking a seat on a board offers little time to learn the company’s
history, current operations, and future strategy, or to build relation-
ships with other directors prior to the first few meetings. People
who come from traditional executive roles thrive when a structured
onboarding program is offered. However, this is usually true as well
even for individuals who have previously served in other public
company board capacities.

While the company bears the responsibility of designing the pro-
gram, it is important to realize that onboarding is a two-way street:
the company should lead the process, laying out a formal program



for the first year, while the new director should be prepared to fully
engage and commiit significant time to the process. Commitment
from both sides to execute and engage with the onboarding process
will support achieving the highest and best outcome: a successful
integration and a long, fruitful board tenure.

To assist in building a successful onboarding program, we have
created a list of steps companies can take, with appropriate timing.
While all the steps are important, the list should be evaluated in
the context of the new director’s specific experience, flexing toward
areas that may need more attention.

COMPANY-LED INITIATIVES

Post-Offer / Pre-Start Date

® Corporate orientation: Set up a one- or two-day orientation
prior to the new director’s first board meeting. The director
should meet with the CEO and senior management team to get
an overview of the company’s history, operations, organizational
structure, strategic plans, and executive incentive plans and
performance metrics. The director should also review financials
with the chief financial officer and current litigation and legal
matters with the general counsel.

ISTOCK/ VIOLETA STOIMENOVA

E Board governance: The board chair and corporate secretary
should review the board committees and charters and educate
the new director about important governance practices and
processes inherent in the board’s approach to carrying out its
responsibilities.

B Board minutes and presentations: Prior board meeting
minutes and presentations should be offered to familiarize the
director with historical conversation topics and voting items.

B Board Buddy: Assign a tenured board member to be a mentor.
The Board Buddy should appreciate the gravity of the role and
offer a “safe space” for feedback while educating and encour-
aging the new director as they navigate this unfamiliar world.

= Committee review: Set up a meeting between the new director
and the general counsel to review each committee, its charter
and annual responsibilities, and the approval process for key
decisions that need to be made throughout the year.

First Board Meeting

= Committee assignments: Committee assignments should be
explicitly communicated, but it makes sense for the new director
to sit in on all committee meetings for at least the first meeting,
and possibly for the entire first year. Many believe it is important
to attend the audit committee meetings for the first year.
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B Pre-/Post-meeting one-on-ones with the board chair and
CEO: Arrange one-on-one meetings for the director with the
chair and CEO before and after the first board meeting to explic-
itly express their expectations and aspects of successful board
participation and engagement.

Board buddy check-in: Shortly after the first meeting, when a
little time has passed for reflection but while the experience is still
fresh, the Board Buddy should schedule time with the new director
to hear concerns, answer questions, clarify areas of confusion, and
offer encouragement and support. It is not recommended that any
constructive feedback be provided this early—most new directors
remain quiet in their first few meetings to watch and learn, and
should be given the time and space to do that.

First 6-12 Months

® One-on-one meetings with each board member: Offer
opportunities to have one-on-one meetings in person or via video-
conference with each board member. Encourage the new director
to understand each member’s background, history, and role with
the board. These meetings can help the director begin building
relationships with their peers in advance of the first board meeting,
Operational visits: As applicable, design a travel program for
the new director to visit various components of the company’s
operations to gain a deeper understanding of operational flow and
the organizational structure. These visits may include plants, distri-
bution centers, and retail outlets, and possibly customer visits. The
CEO should accompany the new director on some of these visits.
Check-ins with the board chair and CEO: Schedule informal
periodic check-in calls or meetings with the chair and CEO to
keep communication open, build strong relationships, and
ensure the new director feels included and supported.
Governance education: It may be beneficial to recommend
additional outside education, customized to reflect the new
director’s familiarity with board protocol and training needed
for expected committee assignments. NACD has a number of
programs that can serve directors well. The audit firms offer
seminars on ongoing accounting and finance changes that direc-
tors, especially audit committee members, should know.

HOW TO BUILD A SUCCESSFUL DIRECTOR ONBOARDING PROGRAM

devote serious time and energy
to prove their commitment and
value to the organization. Below
is a list of proactive actions to
demonstrate their professional-
ism, self-education, and growth.

Upon joining the board:
B Learn about the company:
Review the strategic and
operating plans and compet-
itive landscape, listen to
earnings calls, follow stock and
investor relations activity, read
press releases, and interact
with the product or service
(shop in the stores, visit the
website, order the product).
® Research the senior
management team: Before
your orientation meetings,
research the senior manage-
ment team and learn their
backgrounds. LinkedIn and
Google searches can provide
insights.
B Engage in the orientation
session: Fully and energet-
ically participate—ask questions, drill into important topics,
and offer ideas where you have expertise that might be useful
going forward. However, this is not a session to offer advice
or counsel. Show deference and treat these interactions as
learning and relationship-building opportunities. No one wants
a “know-it-all” joining their board!

First 6 months:

¥ Build relationships with your peers: Boards have a unique
role that requires trust among their members to make a collec-
tive decision. Trust must be established in only a few meetings

NEW DIRECTOR RESPONSIBILITIES

Now that we have covered the company’s responsibility, we turn to
the new director’s unique responsibilities for achieving a successful
integration onto the board. The director should be prepared to
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per year. Getting to know fellow directors on a personal level is
critical to building trust to draw on during critical discussions
and decisions.

= Embrace the operational visits: Do not only attend these trips,

but embrace them, asking questions and showing interest and



First 6-12 months:

B Stay current: Read all of the company’s press and
continue to build competitive intelligence. In the spirit
of building new relationships and offering support, it
can make sense to send quick texts or emails celebrating
wins and applauding milestones.

B Take director education seriously: There are
high-quality programs available on a wide range of topics,
and they offer a chance to interact with other directors,
helping you develop a topical, informed point of view.

= Ask for feedback: This is perhaps the most important
thing any new director can do in the first year. By proac-
tively opening the conversation, you display confidence,
curiosity, and humility. By being open to feedback—
both positive and constructive—you can take steps
to improve your performance, possibly saving a board
career that may have fallen off-track.

Research has shown that most boards will add at least one di-
rector in the coming years, mainly as current members retire.
As the boardroom landscape changes, onboarding programs
must change and evolve accordingly. Not only are we learn-
ing to embrace greater diversity, but we are also learning to
govern in a post-pandemic era. While these changes repre-
sent a healthy evolution into the future, time and attention
are critical to ensuring governance stability and functionality.

It can be daunting as a nominating and governance com-

energy. Pay attention to how you interact with field personnel; mittee chair to start reimagining your entire onboarding
they may not understand what a director does, but they will ~ program. It will likely evolve over time, and that is appropriate. A great
telegraph warmth and enthusiasm (or disdain and boredom),  source of input would be your newest directors, particularly those
and the CEO or other host will observe and take note of your ~ who joined during the pandemic. What do they wish they’d learned or
interactions. been exposed to early in the process? Review the recommended steps

B Interact with your Board Buddy: Use your increasing famil-  listed above with them and ask what resonates. Most importantly, pay
iarity with the complexities of the business to ask questions and ~ attention, analyze, reflect, and then adjust. Getting off to the right start
expand your knowledge of the company’s history and progres- is a critical step for all directors now and into the future. IB]

sion. Tribal knowledge has tremendous value, and access to
someone who has lived through the company’s various chapters CINDIE JAMISON is an accomplished former CFO who has served

d ation for th . h d on eight public company boards, including as board chair and audit
can expand your appreciation for the company's triumphs an committee chair, over her 20 years of board service. She is also an

challenges. NACD Board Leadership Fellow and she was named to the NACD
® Dig deep on contributing: After taking the opportunity  Directorship 100 in 2017.
to listen and learn at the first few meetings, prepare to begin JENNIFER W. CHRISTENSEN is the founder and managing partner of

offering opinions and expertise. It is shrewd to offer insights JWC Partners, a boutique board and executive recruitment firm. She has
mostly around your functional expertise; however, group partic- more than 15 years of board recruitment experience and has interacted

ipation is a must, and it’s time to prove your worth! with over 2,500 board directors during her tenure.
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By Andrea Bonime-Blanc

E MAY HAVE JUST TURNED THE CORNER

into the Fifth Industrial Revolution. Why are we

so shaken—in good and not so good ways? What

does the invasion of a new crop of artificial in-
telligence (AI) known as generative large language Al tools mean?
Represented by the likes of ChatGPT, GPT-4, Google’s Bard, Bing’s
web search, DALL-E, and other programs generating language,
images, videos, code, and audio, generative Al has burst into the
marketplace like an opened Pandora’s box, full of the good, the bad,
the ugly, and the truly unknown.

The advent of generative Al builds on the use of other already
exponential and potentially exponential technologies—think
bioengineering and neurobiology, cleantech and geoengineering,
mobility and Web 3.0, quantum computing and space tech, cloud
and edge computing—all of which could become doubly exponen-
tial with the integration of generative Al into each of them.

Those paying attention to these developments have a sense that
we are living on the precipice of something truly extraordinary,
where the earth under us is moving, the sky is parting, and our
brains, infused with heretofore unknown possibilities, are igniting
with double and triple takes.

Together with everything else that is happening in the world
today, our poor minds are overloaded and can’t really fathom, let
alone understand, the shape of things to come. But we do know
and feel that something big is happening that is moving so much
faster than our limited, yet still precious, human brains can process.

Sociobiologist Edward O. Wilson said it in a powerful, profound,
and all-too-real way a few years ago: “The real problem of humanity
is the following: we have Paleolithic emotions, medieval institu-
tions, and godlike technology.”

Think about that. Then consider what Yuval Noah Harari wrote
in the Economist: “Al has gained some remarkable abilities to
manipulate and generate language, whether with words, sounds,
or images. Al has thereby hacked the operating system of our
civilization.”
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Then, for a full hour of deep insights, take a look at “The Al
Dilemma” on YouTube, in which Tristan Harris and Aza Raskin,
cofounders of the Center for Humane Technology and the folks
behind the 2020 docudrama The Social Dilemma, which warned us
of the downsides of social media, cite a recent survey that found that
“so percent of Al researchers believe there is a 10 percent or greater
chance that humans go extinct from our inability to control AL”

As if all that weren’t enough to rattle some cages, Geoffrey
Hinton, called the “Godfather of AI” by many and the former head
of Al for Google, just resigned from Google to speak out more
proactively about the dangers of Al. He stated to the New York
Times, “It is hard to see how you can prevent the bad actors from
using it for bad things.”

Finally, one of the critical junctures where the rubber of gen-
erative AI will meet the road of everyday life is in the continuing
flood of misinformation and disinformation that will soon become
indistinguishable from fact. As Wael Abd-Almageed, a University
of Southern California research associate professor, told the
Washington Post, “Once the line between truth and fake has eroded,
everything will become fake. We will not be able to believe anything.”

And now, try to process all of this.

A Spectrum of Exponential Tech Actors

and Behaviors

Consider this definition by the World Economic Forum of one
of the top tech risks for the coming decade, “adverse outcomes
of frontier technologies”: “Intended or unintended negative con-
sequences of technological advances on individuals, businesses,
ecosystems, and/or economies. Includes but is not limited to Al
brain-computer interfaces, biotechnology, geoengineering, quan-
tum computing, and the metaverse.”

With these rapid-fire generative Al and exponential tech chang-
es also come boundless opportunity and boundless risk. What are
company leaders and boards to do with this ongoing, earth-shat-
tering change? Remember when the Internet and browsers first
became a thing? The iPhone and other smartphones? The size,
expanse, and depth of what is happening with generative AT will
put those changes to shame.

I personally don’t believe we are facing the imminent advent
of sentient autonomous Al that will take over the world—at least
not now. Nor are we in imminent danger of what the 50 percent
of Al researchers quoted earlier are concerned about: humanity’s
extinction (although that too could come about eventually).

But when people like Geoffrey Hinton speak, we should all listen.
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What we are facing imminently is the massive and largely opaque
invasion of generative Al and related data—good, bad, and ugly—
that are being fed into everything we do, without guardrails. At the
heart of it all is data: the collection, scraping, creation, recreation,
manipulation, packaging, and repackaging of every type of data imag-
inable whose qualities, provenance, and safety are often unknown.
Meanwhile, in the race to be first, these generative Al capabilities are
being incorporated left and right into products and services, which,
in turn, can be used as much for good purposes as for nefarious ones.

This is truly alarming from a governance, ethics, and risk
management standpoint because we are not able or prepared to
keep up with the velocity, volume, decentralization, and ferocity
of the information, misinformation, and disinformation that may
be involved. And that doesn’t even get into the international and
national security implications of all this.

From the vantage point of someone who views tech innovation
from governance, ethics, risk, and impact lenses, I am most worried
about the human dimension behind the creation or cocreation, de-
velopment, and deployment of generative AI, and would suggest
that an important way to think about generative Al is to understand
who the actors and users are behind the tech that is being created,
along the following spectrum of responsible to criminal or evil users:
= Responsible or intentionally constructive actors: compa-

nies, nongovernmental organizations (NGOs), or governments

developing and deploying generative Al while proactively and
intentionally building governance, risk, ethics, and impact guard-
rails around it in real time.

B Negligent actors: companies, NGOs, or governments devel-
oping and deploying generative Al without thinking about the
necessary governance, risk, ethics, and impact guardrails that
need to be built around it.

B Grossly negligent actors: companies, NGOs, or governments
developing and deploying generative Al while knowingly avoiding
building governance, risk, ethics, and impact guardrails around it.

= Intentionally irresponsible actors: companies, NGOs, or
governments developing and deploying generative Al while
proactively and intentionally disregarding governance, risk,
ethics, and impact guardrails.

B Intentionally destructive or criminal actors: companies,
NGOs, or governments developing and deploying generative
AT without governance, risk, ethics, and impact guardrails to
safeguard others and with the specific intent of harming others.
We need to prepare immediately and deal with the above spec-

trum of behaviors and actors. If yours is a business that wants to


https://www.weforum.org/reports/global-risks-report-2023/

maintain the confidence, trust, and
reputation you currently have, you’d
better fall into the first category of
actor. Your reputation will be turbo-
charged for better or worse depending
on the choices you make today.

Exponential Tech Requires
Exponential Governance
What does all of this mean to the av-
erage corporate board, if there is such
a thing? Given the pervasiveness and
universality of what is happening with
generative Al there are five key actions
boards should consider now:

Action Item 1: Get ready for the
business model paradigm shift. Be
ready to understand how generative
Al (and the data that are fed into it)
currently affects your business model, your products, and your
services; how it can provide new business opportunities; and how
it can lead to market share losses or even oblivion. Understand data
provenance and safety. Demand answers from management, bring
in experts to enlighten you, or better yet, add one or two digital
economy experts to your board.

Action Item 2: Prepare for the talent revolution. Many think that
generative AT will destroy employment as we know it, including the
job security of professionals such as lawyers, accountants, and other
white-collar workers—akin to what past industrial revolutions did to
blue-collar workers and the working class. Ask yourself, How does
the generative Al revolution together with the other exponential
tech impacts affect our particular business footprint and sector? Get
ready to deal with the human capital consequences, both negative
and positive.

Action Item 3: Refresh the board of directors. If your board
hasn’t already added new members who are deeply savvy in all
things digital, you are dangerously behind the times. Blow up your
self-assessment matrix to include relevant future tech skills. Not
only should your board composition be refreshed accordingly, but
so should your committee structure. Equip yourselves like never
before, with deeply relevant continuous education, expert briefings,
and future-oriented presentations.

Action Item 4: Reboot enterprise risk management. Just when
you thought you had good risk management, the risk management

What we are facing
imminently is the
massive and largely
opaque invasion of
generative Al and

related data—good,

bad, and ugly—that
are being fed into
everything we do,

without guardrails.

game changed dramatically. Build on the
tried-and-true tools that are already in
place, but make sure that the structure,
software, and content of such systems
are deeply inclusive of tech risk and are
futureproof oriented.

Action Item 5: Create a holistic sys-
temic approach to environmental, social,
and governance (ESG) issues and tech-
nology. Everything in the hyper-complex
world that is dawning is interconnected
and interoperable. Your climate risk and
opportunity are intertwined with tech
solutions and value creation. Your geo-
political risk intersects deeply with supply
chain matters, human rights, and climate
tech. Think about technology and ESG risk
and opportunity as part of a holistic strate-
gy, a systems approach to doing business.
It is time to bust silos and create a coherent environmental, social,
governance and technology framework, operations, and strategy team.

Your Reputation Depends on It

In the coming generative Al-infused marketplace, an even greater
premium will be placed on companies that are consistently respon-
sible and transparent about integrating technology into their larger
product, service, customer care, and overall strategy. Stakeholders,
especially younger employees and consumers as well as caring
older ones who are savvy to the emerging landscape, will expect
nothing less. Reputation risk and opportunity are about to become
technology turbocharged.

But there is more to all of this. Beyond our work as board
members or senior executives, each of us needs to do our part to
safeguard our world from the unleashing of exponential technolo-
gies without guardrails. Trade associations and those in leadership
roles should join private, public, and social hands in a cross-sectoral,
national, and international collaboration to help develop common
guardrails, safety, and protections, and to find solutions akin to what
is finally being done in the cybersecurity field. Anything short of this
would be putting our collective heads in the sand. 1Bl

Board director ANDREA BONIME-BLANC is founder and CEO of GEC
Risk Advisory. An NACD 2022 Directorship 100 honoree, she is a global
ESG, risk, and cyber strategist and a life member of the Council on
Foreign Relations.
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ISTORICALLY, corporate boards have

spent a lot of time looking in the rearview

mirror. Their agendas are overloaded with

assessing past financial performance,

recapping risks, and reviewing the
outcomes of past key projects. Those practices are im-
portant, but they must be balanced with work that looks
to the future.

Among the many topics that forward-looking boards
should be addressing, automation stands out as one with
the potential to deliver significant value. Automation is
a core component of the digitalization that is reshaping
the business world. As boards strive to effectively advise
their organizations about the risks and opportunities
on the horizon, they should take the time to fully grasp
how automation can enhance operations and support
the overall business strategy.
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GETTING THE BOARD ON BOARD WITH AUTOMATION

Automation Improves

an Organization’s Ecosystem

Automation increases efficiency and reduces errors, saving time
and money. It can streamline workflows by identifying redundan-
cies, and it can essentially free up employees in certain functions
so that companies can redeploy them in more critical functions
or areas. Tools have been developed for virtually every area of
the business, including marketing, human resources (HR), sales,
accounting, manufacturing, and information technology. For exam-
ple, thanks to machine learning and automation-driven chatbots,
many calls to customer service are managed without the need for
any human interaction, cutting down on time spend and overhead.
Routine tasks such as data entry and processing can be automated
using digital tools that extract and process information from forms
and other digital sources. HR technology can automate processes
such as résumé screening and onboarding.

Another important benefit: organizations will increase their
ability to scale as they automate processes. Automation also better
prepares them for managing the complexity that can often result
from business growth.

Why Do Boards Resist Automation?

Despite the benefits, some corporate boards resist supporting au-
tomation initiatives for a variety of reasons. Lack of understanding
about the full benefits, along with the associated cost, is often at
the top of the list. Automation typically requires an investment in
technology, training, and reeducation. It involves developing and
implementing training for employees on new processes.

Boards more focused on short-term financial results might opt
against the investment if they don’t foresee an immediate return.
This could be the case, for example, if automation involves the
restructuring of a part of the company’s workforce to accommodate
people who need to be redeployed, moved from tasks that were
previously manual to new roles.

In some cases, boards may resist moving automation efforts
forward simply because they do not have the time to address it.
Some boards only meet for about 20 to 30 hours per year, with
much of that time dominated by other issues deemed more urgent
or important. Boards need to allot time to review their companies’
digital strategy and other forward-thinking topics, lest they impede
or slow the company’s long-term growth.

To incentivize boards to embrace automation, it is import-
ant for senior management to explain how it can support the
overall business strategy, rather than just catalog the tasks it will
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accomplish. In HR, for instance, machine learning is making in-
roads in talent acquisition and recruitment. Automating processes
such as tracking candidates and scheduling interviews frees up
time for recruiters to seek out the people who are the best fit for
the organization.

The multinational consumer goods company Unilever relies on
intelligent automation for recruitment. Using artificial intelligence,
the Unilever team was able to save £1 million in one year on the
company’s recruitment strategy, as well as cut the time it takes to
hire new employees by as much as 9o percent.

In another example, McDonald’s Corp. has completely auto-
mated the ordering process; now you can order a meal and have
virtually no interaction with a cashier. United Parcel Service relies
on automation to sort and transport packages within its facilities.
And Carvana recently rolled out a futuristic way to pick out a vehi-
cle with several “car vending machine” sites. Customers who go to
the sites receive oversized coins that they drop into the machines
to start the automated selection process.

McDonald’s, for its part, said the technology will allow its
(human) kitchen staff to prepare customer orders more efficiently.
In the past, the CEO of McDonald’s has publicly stated that auto-
mation will not result in job elimination but allow more employees
to work directly with guests and boost customer service.

Too few boards understand how automation fits into an overall
business strategy. It is important for management to help them see
automation’s relationship to achieving business goals. For exam-
ple, Sharp Corp., the Japanese multinational electronics company,
offers a case study in how automation can assist with customer
service. The company’s customer service calls increased as the
COVID-19 pandemic made it difficult for those using Sharp prod-
ucts to get in-person support. To increase the efficiency, accuracy,
and quality of its customer service, Sharp implemented a number
of automated processes targeted at improving customer service
efficiency. The result was a 40 percent increase in speed when an-
swering calls, a 64 percent reduction in the average handling time
for calls, and a 60 percent increase in productivity.

Uber Technologies is another organization that has leveraged
automation in support of its overall business strategy. With au-
tomations in place to assist in meeting regulatory compliance
(through self-assessment, corrective action planning, and controls
analysis and testing, for example) and syncing operations across
multiple markets, the global ride-sharing company realized $10
million in annual savings and a 350 percent return on investment
in one year.


https://towardsdatascience.com/5-companies-that-are-revolutionizing-recruiting-using-artificial-intelligence-9a70986c7a7e
https://www.uipath.com/resources/automation-case-studies/sharp-customer-service-is-enhanced-by-automation
https://www.uipath.com/resources/automation-case-studies/uber-maintains-global-infrastructure-built-on-rpa

How Can You Help Employees

Embrace Automation?

The potential for a negative impact on company culture and
morale is another concern that can keep corporate boards from
supporting the shift to automated processes. Employees some-
times assume that automation will lead to layoffs. The perception
is that increased automation leads to decreased job security, which
is incorrect.

To overcome this, organizations need to be explicit in com-
municating the business rationale for automation, showing how
automation will drive innovation, encourage growth, and create
new job opportunities. People must understand that automation
has the ability to transform jobs, rather than destroy them.

When automation is utilized to manage routine, repetitive tasks,
it empowers organizations to transition employees to value-added
positions. This is where upskilling and reskilling becomes im-
portant. Employees can be retrained and redeployed to focus on
higher-priority tasks in new positions. This also allows companies
to redirect resources to business strategy pivots that take advantage
of new opportunities in their field.

The World Economic Forum has been a vocal advocate of
leveraging automation to spur the creation of jobs. It describes
automation as a tool with the potential to increase economic
opportunities and open doors for a more diverse and effective
workforce, and it encourages organizations to prepare the global
labor force for the new jobs that will emerge in an era of digitaliza-
tion and automation, rather than struggling to reserve for humans
the types of jobs that machines can do better.

What Are the Risks Associated

With Rejecting Automation?

Organizations that resist automation face many risks, not the least

of which is financial. By leveraging automation, companies can

improve their productivity without increasing their headcount.
With the pandemic, it became clear that digital transformation

is no longer optional for companies. Those that choose not to
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embrace automation will cease to exist, while compa-
nies that do embrace it will create an environment in
which the cost of labor does not drive the cost of production.
Resisting automation also puts organizations at a competitive
disadvantage. Companies that sit on the sidelines when it comes
to automation will not implement the latest and most effective
technologies. As a result, they will struggle to achieve the same
levels of quality and affordability that those who are benefiting from
automation can offer.

Why Do Attempts to Implement Automation Fail?
Alack of clarity and support—which can take various forms—is
a top reason why automation fails. Automation initiatives can fail
without clear goals, and it might be difficult to measure the success
of these efforts and to gain executive buy-in even after the board
has approved and promoted them. In such cases, communication
about automation can be vague and inconsistent, failing to explain
the end goal in a way that promotes company-wide acceptance.

Failure to provide the budget needed to develop, deploy, and
support automation initiatives is another reason. In addition to
investing technology, organizations must provide the necessary re-
sources to embrace and support training and change management.

Finally, poor planning will threaten automation initiatives.
Success starts with identifying the systems that will benefit most
(and most quickly) from automation. Companies need to identify
processes that will produce results more quickly than longer-term
projects. This requires an understanding of the interdependencies
of systems and the implications of change. Once operations are
assessed, tools are identified, and a strategy is determined, orga-
nizations should adopt an agile implementation framework. This
allows them to fail fast, adjust, and sprint to the next step.

Overall, automation has the potential to dramatically increase
the effectiveness, efficiency, and profitability of any organization.
Simply introducing automation does not guarantee success. To
benefit from automation, organizations must consider automation
within the larger framework of their strategic goals, evaluate risks
and opportunities, ensure they are implemented intelligently, and
help employees thrive as the workplace transitions. Achieving this
begins with getting the board on board. D]

NAVEEN BHATEJA is the head of the people organization as executive
vice president, chief people officer at Medidata Solutions. A member

of the senior leadership team, Bhateja is a business strategist and
trusted advisor who believes that people strategies empower successful
business outcomes.
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By Blair Jones, Rachel Ki, and Jennifer Teefey

ANY LEADERS delved into human
capital management (HCM) when the
economy was booming, just before
the Great Resignation. Boards and
compensation committees worked to understand talent
issues and make their companies more attractive, inclu-
sive, and engaging. Now that the labor market is shifting,
HCM has become even more critical as companies nav-
igate new market-related challenges. The issues are not
abating, just evolving, as stakeholders press for more
attention on employees. While many companies worked
diligently on the symptoms, they may have missed
some underlying nuances driving core HCM issues.
Compensation committees now have an opportunity, if
not an imperative, to step up oversight and partner with
management on these complex talent issues.
Compensation committees partnering with manage-
ment is important for companies that are still settling
on an HCM strategy. In the technology industry, for
example, many companies are shifting from a “growth
at all costs” mind-set to a focus on profitability. They
hired aggressively in 2020 and 2021 to ensure they had
the resources to pursue new product development and
customer groups. It seemed the COVID-19 pandemic had
permanently accelerated demand for their products, so
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they paid heavily to recruit and retain people at all levels
of the organization.

When demand receded in 2022, investors raised
concerns about profitability, and stock prices fell. Tech
companies lost an important part of their employee
value proposition and a retention hook. Many also
found themselves with bloated organizations and car-
ried out layoffs as well as restructuring efforts. They now
require thoughtful consideration to develop an HCM
approach so that they have the people to thrive during
the transition ahead.

The opposite dynamic happened in the medical
devices industry, where some companies dried up as
hospitals stopped elective surgeries during the pandem-
ic. As restrictions lifted, surgeries came back slowly, but
now business is booming as hospitals address pent-up
demand on the way to normalcy. These companies must
expand their workforces to ensure products are available
and doctors have support—without over-hiring.

Almost all companies find themselves in a new world
of post-pandemic work. HCM strategies must address
the balance of office-based work and people working
from home. How can companies maintain engagement
and collaborative cultures with a dispersed workforce
that is increasingly concerned about work-life balance?

SHUTTERSTOCK/ KENTOH
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What Directors Can Do

Boards, and especially compensation committees, represent in-
vestors in overseeing management on issues relevant to overall
performance. In the past, boards focused on executives, but the
rising importance of nonmanagerial talent has broadened directors’
responsibilities regarding HCM generally.

In a review of fiscal year 2022 proxies, we found that half of
Fortune 100 company boards and 40 percent of S&P 500 boards
have altered the title of their compensation committees to include
HCM topics (e.g., compensation and leadership and management
development). Even more have broadened their charters to include
HCM issues (see Figure 1). Many of them now explicitly oversee
broad-based pay and total rewards programs. As with most gover-
nance trends, large companies are likely to be first movers here.

Expanding the compensation committee’s charter to include
HCM is not a stretch. Executive hiring, promotions, and termi-
nations, with associated changes to compensation, give the
committee a way to promote diversity, build inclusive cultures,
encourage engagement, and foster collaboration and creativity. As
executives plan for promotions, compensation committees can
encourage them to reward high-potential managers—especially
those that foster HCM in their own teams—with faster pay trajecto-
ries and appropriate retention bonuses. They can oversee changes
to organizational structures that expand career opportunities
while following strategic priorities. Executive compensation and
benefits packages should complement the broader strategy, with
learning and development rounding out a robust employee value

Sample Expanded Committee
Charter Language

“The committee oversees and monitors the company’s
strategies and policies related to human capital
management within the company’s workforce, including
with respect to policies on diversity and inclusion,
workplace environment and safety, and corporate culture.

”

—Amazon.com leadership development and compensation
committee

“The board shall review management succession plans
annually. This shall include review by the board of
organization strength and management development
and succession plans for each member of the company’s
executive team.”

—The Hershey Co. compensation and human capital committee

proposition. HCM involves treating employees as scarce assets
worthy of investment for strategic returns to the company.

Boards and commiittees can work with chief human resources
officers to raise their game in HCM. Whether dealing with layoffs
in the technology industry, a surge of growth in the medical devic-
es industry, or simply determining talent priorities and practices
post-pandemic, HCM is now front and center for compensation
commiittees. In this guide, we sketch out key areas where directors
can make discussions with management more substantive. Following
an extensive internal diagnostic, companies can focus on key HCM
areas including, but not limited to, performance management; suc-
cession planning; diversity, equity, and inclusion (DE&I); and culture.

Figure 1: S&P 500 Compensation Committee Charter Responsibilities

82%
Not
Expanded
35% Expanded
35%
J Leadership Dev./
Succession/
Talent Planning

Culture

Employee
Engagement

DE &I

Broad Comp./
Total Rewards
Strategy
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A Road Map to Elevating HCM

As HCM gains momentum, committees can lead robust discussions

with executives on current and future talent priorities. Unlike those for

executive compensation, HCM discussions require fewer approvals.

Instead, directors can work with management as thought partmers while

fulfilling their fiduciary responsibility for oversight of a key business risk.
This work involves multiple steps:

1. Clarify the HCM connection.

Directors need to understand how HCM practices support the
strategy. That clarity should in turn determine the critical facets of
HCM that management must tackle. Talent planning and culture
will likely take priority for companies undergoing a strategic change.
Automobile original equipment manufacturers, for example, need
people with different skill sets as they transition to electric vehicles.
Their cultures must evolve to build for the future while acknowl-
edging current practices. To support these moves, committees must
elevate performance management and leadership development
among executives. In contrast, consumer products companies
expanding to local markets across the world need to build an un-
derstanding of their broadened customer base. Their talent planning
must involve developing a pipeline of diverse leaders.

2. Understand the current state.

Take an inventory of current publicly disclosed measures and inter-
nally communicated HCM goals, as applicable. Robust discussions
require reliable data on what’s happening now. Many companies
still have rudimentary or fragmented ways of collecting data on the
broad organization; committees should work with human resources
to boost this data collection. Even companies that have focused on
HCM for years may discover gaps in the collected data.

Directors are not responsible for carrying out the data-gathering
process; however, they can ask challenging questions to ensure
the data are meaningful and tied to company priorities. They can
make sure the objectives support a serious exploration, rather than
decisions already made.

Meanwhile, directors should assess what information they need
at the committee or board level to carry out effective oversight.
How will they gain the familiarity or background expertise to pro-
vide that oversight? What information should human resources
(HR) provide, and how often? Along with the data, the committee
can ask how well these goals align with the current strategy, mes-
saging, and external comparisons—including the employer brand.
If unaligned, how should the company adjust its efforts?

3. Define success.

Working with management, directors should decide what metrics
matter the most for strategic alignment, rather than simply taking
what’s already tracked. A separate, perhaps sensitive, matter is
deciding whether management has the proper talent in place to
drive progress.

Once the overall goals and metrics are in place, HR can draw on
HCM best practices and lay out realistic near-, mid-, and long-term
milestones. What are the company’s strengths and weaknesses, and
how well do the strengths align with the critical milestones? If align-
ment is poor, is HR moving aggressively enough to drive results?

It may be helpful to compare these efforts with those of peers or
close competitors. HCM policies should match the company’s efforts
to attract and retain the talent needed to thrive. More broadly, HR
should assess the external influences on HCM, from investors to local
communities to regulators to news media. What are their expecta-
tions? Directors also need to determine whether to bring in relevant
executives, such as the chief diversity officer or business unit heads,
to provide context for the data. Directors should use this as an oppor-
tunity to demonstrate that accountability and progress are priorities.

Many companies are developing HCM dashboards to share
regularly with the compensation committee. The dashboards rein-
force priorities and focus management and directors on the crucial
progress over time.

4. Determine responsibilities.
The next step for the board, in consultation with management, is
to determine responsibilities for overseeing HCM. What are the
compensation committee’s decision rights vis-a-vis the executives’?
Committees set their responsibilities across a spectrum, from
simply monitoring progress to directly approving the key elements
of HCM (see Figure 2). There’s no right answer to what level of
engagement committees should have on particular topics, but it’s
essential that they clarify their involvement in advance and prepare
to follow through. For example, a compensation committee might
ask for periodic updates to monitor pay equity while others might
want to directly oversee management’s actions for pay equity im-
provement. When considering adding environmental, social, and
governance (ESG) metrics to executive incentives, management may
recommend a design, and the committee would have approval rights.
Multiple committees can share an HCM challenge; boards
should determine whether some facets of HCM belong to commit-
tees other than the compensation committee. Some boards assign
all compliance matters to the audit committee, including leadership
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Figure 2: The Compensation Committee’s Responsibilities for Oversight of HCM

(lllustrative Sample of Topics)
ESG and HCM Oversight Responsibility by Governing Group
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violations of codes of conduct such as sexual harassment and
discrimination. The nominating and governance committee will
sometimes oversee all DE&I efforts, not just board diversity.

Many boards have elected to set up a sustainability committee,
which may share DE&I and ESG oversight with the compensation
and audit committees. What matters is the upfront clarity on decision
rights. Clear alignment brings greater transparency, along with better
communication and oversight. The board’s responsibilities can grow
over time, adding value as directors gain experience and connections
in this area.

5. Update the calendar and expand the charter.

To reinforce the importance of HCM, committee agendas should
carve out time for relevant discussions. Each compensation com-
mittee meeting could start with an update from the CEO (or the
chief human resources officer) on the state of talent, perhaps walk-
ing through highlights from the dashboard.

As the committee adds HCM responsibilities, directors will
likely have valid concerns about lengthening the meetings. In most
cases, committees will need to extend their meetings by 30 minutes
to an hour to provide sufficient time for discussion. Committee
chairs can also evaluate their standard agendas and use approaches
such as consent approvals to review more transactional items on an
as-read basis, allowing for questions and clarifications but combin-
ing this with approvals, thereby minimizing time spent.

Management and committee chairs often find it helpful to have
an annual discussion that provides a high-level overview of HCM
and then dive deeper into identified HCM focus areas at subse-
quent meetings. For deep dives to be meaningful, it is important to
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ensure that the discussion does not compete with denser agenda
items, such as annual approval of executive pay decisions.

Committees new to HCM may prefer a “crawl, walk, run” orien-
tation. Early discussions would involve report-outs and establishing
the baseline (crawl). Then, committees would move on to having
HR teams update the progress of initiatives underway (walk). Once
they grasp the fundamentals, directors could hear from business
unit leaders about how they are developing diverse organizations
and inclusive cultures (run). At that point, the committee would be
ready to ask challenging questions to drive HCM forward.

As for the charter, compensation committees can add HCM
discussions to their agendas without added authority, but as seen
in the expanded charters above, boards are preferring to be explicit
about accountability. Charters are also beginning to incorporate
purpose statements with the addition of HCM oversight, as well as
specific responsibilities as mentioned in Figure 1.

6. Share oversight and metrics with investors.
Investors are increasingly interested in what boards are doing to
oversee and support HCM initiatives. Most companies already
provide an overview of their HCM practices, objectives, and prior-
ities that are material to understanding the company’s business in
the 10-K, but some also describe HCM goals in their sustainability
reports, on their websites, or in their proxy statements.

Boards can start with the 10-K requirements and then consider
expanding based on industry norms and shareholder questions in
outreach discussions. It’s important to understand the risks of dis-
closure, especially the pressure to reduce disclosure when progress
isn’t made. Are directors comfortable disclosing when the numbers



Figure 3: Committee Agenda with HCM
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aren’t to the company’s advantage?

Key HCM Areas

Committees and boards also need to consider the following four
key HCM areas: performance management, succession planning,
DE&I, and culture.

Performance Management
This is where the company translates corporate objectives into
employee goals, monitors individual progress, gives feedback, eval-
uates results, and adjusts compensation accordingly. Performance
management sets expectations between managers and employees
so everyone works toward the same goals and understands how
their contributions align with the strategic priorities. It doesn’t
just motivate actions and decisions; it also differentiates high-per-
formers. As companies make strategic decisions about staffing and
need to differentiate rewards to manage costs, strong performance
management enables the appropriate decision-making.

Compensation committees have direct influence only over ex-
ecutives—but this work sends a message about HCM generally.
Diligence here not only reinforces accountability, but also conveys
the seriousness with which directors take HCM and models what
managers should be doing regularly with all employees.

The committee starts by reviewing and adjusting the CEO’s

goals. The purpose here is to ensure alignment with corporate ob-
jectives and agree on priorities, including areas of special interest to
investors, such as investor day commitments. Once those goals are
in place, the committee can discuss how the CEO might translate
them into goals for the leadership team. From there, the committee
should review progress against goals at mid-year, and in some cases
quarterly, to give time for providing feedback and to consider any
adjustments or additions.

On top of the usual concerns about executive oversight, commit-
tees need to see the performance management process influence
HCM broadly. For example, at a hospital management company, the
compensation committee wanted to understand how quality goals
cascaded throughout the organization, including to the managers
of facilities. Directors also sought end-of-year analyses that showed
goal attainment variation at different levels of the organization, in
different organizational units, and across gender and ethnic diversity.
Where the distribution is skewed or inconsistent, directors can dis-
cuss with management how to strengthen the underlying processes.

Finally, boards can ask management teams to analyze perfor-
mance management outcomes for high-potentials versus others,
particularly whether pay outcomes are differentiated for those indi-
viduals over time. HR may need to adjust pay guidelines to make this
differentiation visible without alienating the broader organization.
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Succession Planning

Performance management feeds directly into succession planning,

as it spotlights strong performers with high potential who might

be considered in the future for promotions. Boards already “own”
the planning for CEO succession, but they can expand this effort to
clarify overall strategic priorities (tied to the actual CEO in place),
assess succession planning for the rest of the C-suite, and thereby in-
fluence HCM throughout the organization. Directors are increasingly
assessing whether the company has a strong bench for growth and
expansion, including strategic pivots. They can also identify emer-
gency successors and emergency succession protocols for key roles.

Boards need a robust process with clear oversight of transition
timelines across the executive team. Directors must regularly
review the slate of internal candidates to understand the strength
of upcoming talent and at the right times test the waters on external
talent. Sometimes this work starts in the compensation committee,
which acts as a working group before sharing the conclusions with
the full board. Other times, the board oversees CEO succession
and succession for other C-suite executives, with the compensation
committee focusing on future high-potential talent.

In carrying out their responsibilities here, directors can influ-
ence HCM by asking the following:

1. What’s needed now? Extending the work in performance
management, directors can identify skills that the likely strategy
direction will require in future leaders. They can also review
pending hires, promotions, and departures, and validate retire-
ment horizons.

2. What’s the bench? Aside from looking at a slate of candidates,
commiittees can go a level down and ensure that management
supports, retains, and develops future high-potential candidates.
The most common tool here is the nine-box matrix, which
assesses an employee on current performance and future poten-
tial. The matrix catalyzes conversations with executives on the
organization’s talent prospects, while improving the consistency
of talent criteria and expectations (see Figure 4).

3. How are we reassuring the losers? Promotions always risk
disenfranchising those not selected. Committees must not
saddle a new leader with out-of-sync or disengaged colleagues,
but some talented people are worth retaining somewhere.

Diversity, Equity, and Inclusion

Research continues to show a payoff from DE&I at most compa-
nies. These efforts benefit companies directly by expanding both
the outside pool and the internal pipeline for talent, with better
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Figure 4: Nine Box Matrix for Assessing
High-Potential Employees

Performance / Potential Matrix
(9 Box)

4 7 9

High High Consistent
Professional Professional Plus Star

Solid Key Future
Performer Performer Star

Long-Term Performance

1 3 6

Lower Inconsistent Diamond
Performer Performer in the Rough
Potential

recruitment and retention. While DE&I has gained momentum

since 2020, many companies are still early in their journeys.

Committees can help keep those journeys on track with diligent

oversight, best carried out by asking challenging questions:

1. Where does DE&I matter most for the company? As with
other efforts, directors need to define what DE&I means for their
company and identify goals. These goals can come not just from
the strategy and the needs of current employees, but also from
outside stakeholders including investors, customers, and the
wider society. Committees can take an inventory of these goals
and brainstorm new goals with management. For any goal, boards
must make sure the organization has a clear baseline or current
state against which to measure progress. But with finite resources,
companies should concentrate on the areas that matter most.

2. How well are we doing so far? Here, directors can learn about
the data that is currently tracked and available, review other
common DE&I metrics, and determine whether management
should be tracking anything else. Management can also make
the committee aware of ongoing initiatives such as employee
resource groups, expanding sources of talent (e.g, to historically
Black colleges and universities), and unconscious bias trainings.
At some companies, investors are asking boards to consider ex-
ternal civil rights or racial equity audits in order to take a deep
dive into the current state and potential areas of improvement.

3. What’s our progress over time? Directors can rely on HR data
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to monitor changes, but they should also take the time to un-
derstand the reasons for progress, stasis, or decline. As with the
other areas, a dashboard of statistics against goals can help di-
rectors regularly engage with management on trends and discuss
improvements. These statistics could focus on the following:
B Representation of new hires, those who are promoted, and
those who are terminated
m Diverse candidate slates for roles across the company
B Representation by organizational unit, function, and employee
level
B Participation in key initiatives and their impact
= Community participation with diverse organizations
In addition, boards should have an annual review of pay equity
to ensure that pay outcomes are equitable for individuals with
comparable skills conducting comparable work.

4. What should we disclose? Investors and other stakeholders
are increasingly asking for more disclosure of DE&I metrics and
goals. Investors have already influenced companies’ disclosure
of EEO-1 data, and the US Securities and Exchange Commission
is likely to require HCM reporting that highlights employee di-
versity, among other topics. At a minimum, directors should
understand what the analyses might show in order to prepare
for future disclosure, but they might also work with management
on voluntary disclosures to build investor goodwill.

Culture
As companies rely increasingly on autonomous knowledge workers,
often operating remotely, organizational culture rises in importance.
The culture sets expectations for how employees interact with each
other away from supervisors, and can drive or discourage engage-
ment. Employees often cite the culture in deciding whether to join
or stay at a company. More than other areas of HCM, culture is
subtle and hard to change. Committees need patience and perspec-
tive as they learn the prevailing culture or cultures. Yet even here,
directors can ask management tough questions:

1. How does the culture touch employees? Depending on the
answers, follow-up questions might include, Who are the key
cultural leaders? How well are they articulating and communi-
cating that culture throughout the organization? Is the messaging
specific to the company and authentic or generic to many orga-
nizations? What visible signs exist to promote and reinforce the
culture? And how does the culture spread?

2. What are the potential challenges with the culture? A
culture that supported the company’s initial strategy may now

hold it back from a new strategic direction. How is the culture

evolving to fit the future strategy?

3. What do the employee engagement surveys say? These
surveys usually include questions about culture and the strength
of leadership messaging and employee belonging. (Some man-
agement teams go further with periodic organizational culture
assessments, which fuel good conversations with directors.)
Directors can engage with management to analyze where the com-
pany is falling short, and whether the culture is either weak or no
longer aligned with the strategy. What does the company require
for long-term success? Some areas of the culture might need only
reinforcement, while other areas may require active adjustment.
One of the strongest actions that executives take is hiring and

firing managers, who are central to any cultural implementation.

Cultural discussions are thus intertwined with the talent pipelines

in succession planning.

Aside from tracking progress through regular surveys, direc-
tors can visit company sites in coordination with management,
attend major company meetings or town halls, and meet with small
groups of employees in sessions arranged by management. For
large, multinational organizations, directors should expect cultural
differences by region. Subcultures may be appropriate as long as
these don’t hamper working across regions. And for all companies,
organizational cultures will need to change with the wider society.

Boards, and especially compensation committees, have more
influence than they think over HCM. We’ve written this article as
a guide for directors looking to raise their company’s game. What
matters is not the specific choices that any committee makes, but
the seriousness with which it takes oversight of this increasingly
vital corporate activity.

In any scenario, directors and executives need to work together to
build a strong employee value proposition that attracts and retains
the talent most needed to carry out the current strategy. A compa-
ny can establish a smart strategy, with appropriate structures and
resources, and still fall short because it lacks the relevant human cap-
ital. With prodding from directors, companies can develop people to
move the strategy forward and gain traction in the marketplace. D

BLAIR JONES is a managing director, RACHEL Kl is a senior consultant,
and JENNIFER TEEFEY is a senior associate af the executive
compensation consulting firm Semler Brossy.
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timely information, and perspectives. Semler Brossy is a financial supporter
of the NACD.
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REFLECTIONS

Every Function in Business
Gets Regular Feedback

What About the Board?

By Glenn Tobe

RARELY do I answer my business phone on the
weekend, but I was at my daughter’s soccer game
when I picked up a call from Bob, the CEO of
a Fortune 500 company. He was animated, and
that is unlike him. He asked me to catch a flight
that night from the San Francisco Bay Area to
Chicago to meet with him for Sunday breakfast.

On that upcoming Monday, the company was
having a meeting with the entire board of direc-
tors, including two new members Bob did not
know very well. He wanted me to attend the meet-
ing and discuss a white paper I had written—a
mergers and acquisitions (M&A) framework, a
targeted piece customized to this company. It
was an in-depth framework that provided buying
criteria for businesses regarding their industry,
size, location, culture, and maturity.

Three to four weeks before this board meet-
ing, we had mailed the white paper to each
member at their home address. After crafting
the proposed framework for M&A activities the
company was considering, we wanted their feed-
back to help shape the company’s point of view
on its growth strategy.

We received no feedback or comments.

I asked Bob to describe the dynamics of the
board and the management team to me. He said
that the management team tries to avoid the
board so as to survive the board’s questioning
relatively unscathed. His executives operate with
the need to protect themselves from giving the
board too much information that might some-
how be used against them.

Recognizing the urgency, I agreed to attend
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the Monday board meeting. Over Sunday break-
fast, Bob explained that the company and the
market had been beaten up by an unpredictable
economy, and the quarterly results were 16 per-
cent below the company’s forecast.

I asked, “Did you reach out to the chair or
directly to the new board members to check in
with them? How was their onboarding coming
along? Had they heard any noise about the com-
pany’s performances”

He sent a text to the chair and received a quick
reply: “Thanks.” What did this mean?

Bob and I also discussed our board meeting
strategy. I suggested that Bob introduce me as
his thought partner in M&A work. I advised him
that if anything started to wobble in the room, he
should let me take the hit to give him time to build
his relationship with the new board members.

At Monday morning’s board meeting, there
was a cool, professional tension in the room.
I could see that the new board members were
eagerly waiting to showcase their value.

As I began my 12-page PowerPoint presenta-
tion on the proposed M&A strategy, I could feel
that this was going to be tough sledding. By slide
two, the new board members and the established
board members were not playing nicely with each
other or with the executive team.

Defensive questions were thrown my way—
yet they would have been answered on slide five
had they waited. More important, these questions
could have been answered ahead of time if they
had read the mailed document. I took ownership
of all missteps that occurred during the meeting



There is a tfime and place
for executive teams
to take a half-step forward
with the courage to
confront ineffective
board behaviors
and address the

elephant in the room.
Management needs
to provide feedback
to the board and not
allow parent-child
conversations to
develop.

as planned and continued plowing forward.
By slide six, the tension in the room was
palpable.

I tempered the conversation by stating,
“These are my thoughts, not sanctioned by
the CEO.” I asked the board, “How many of
you read the article, digested it, have a point
of view, and sent us your feedback in advance
as requested?” About half of the directors’
hands went up in response to the question
about whether they had read the document;
however, no one sent us any comments in
advance. As a follow up, I asked, “Did anyone
notice the joke on page 262”

There were no comments.

Additionally, I asked the room a ques-
tion to which I did not expect an answer:
“On ascale of 1 to 10, how prepared is the
board for this meeting?”

Again, silence. I made eye contact with
Bob, who shook his head. The board’s re-
sponses confirmed my suspicions.

I learned that the board had completed
an annual mandated feedback session,
but the feedback session was all protocol
and no substance. The members received
feedback on each other’s performance,
but never engaged in productive conver-
sation about what they could collectively
and individually do to improve their board
performance.

To move the meeting in a positive direc-
tion, I said, “Let us decide right now that
we are all on the same team. We will work
with checks and balances and give and
receive feedback—it is the fulcrum of our
shared improvement. Let’s start with when
we send something to you in preparation
for upcoming meetings, we expect you to
read, digest, and share your point of view.”

As we delved further into the details of
the presentation, I saw what had started
as two groups—the board members and
the executives—gradually merge into one

functioning team. It began with small
improvements in how they talked to each
other. Over the course of the meeting, I saw
and heard that the quality of the questions
grew less defensive and accusatory.

What I gleaned from this experience is
that you must work like crazy to give the
board what it wants. However, there is a time
and place for executive teams to take a half-
step forward with the courage to confront
ineffective board behaviors and address the
elephant in the room. Management needs to
provide feedback to the board and not allow
parent-child conversations to develop. These
behaviors are something I initially dreaded
addressing, but it is worth working through
the awkwardness. I witnessed how overcom-
ing the rough patch in board feedback made
the board respect the management team
more and engendered greater support and
better suggestions from the board as we built
solutions to the business’s problems. 1B}
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VIEWPOINT

The SEC’s New Repurchase
Disclosure Rules

A Solution in Search of a Problem?

By Sanjai Bhagat

DIVIDENDS AND SHARE REPURCHASES are
the two ways for companies to provide a payout
to their shareholders. Finance research going
back more than half a century has repeatedly
confirmed that management teams prefer stable
dividends. Once they increase dividends, they are
very reluctant to lower them.

On the other hand, management teams view
repurchases as a more flexible method to pro-
vide a payout to their shareholders. In 2023, S&P
500 companies are expected to repurchase more
than $1 trillion worth of their own shares. But
share repurchases are much more volatile. For
example, during the Global Financial Crisis, divi-
dends increased from $528 billion in 2008 to $553
billion in 2009, whereas repurchases dropped
from $511 billion in 2008 to only $201 billion in
2009. Dividends are favored by large, profitable
corporations with stable cash flows. Repurchases
are favored by corporations large and small with
volatile cash flows.

On May 2, the US Securities and Exchange
Commission (SEC) by a 3-2 vote adopted new
disclosure rules related to corporate share
repurchase programs. The new rules require
repurchasing corporations to disclose daily
repurchasing activity on a quarterly basis; this
information needs to be tabulated in the 10-Q
or 10-K filings. Previously, repurchasing cor-
porations were required to disclose monthly
repurchasing activity on a quarterly basis.
Additionally, repurchasing corporations now
must indicate via a checkbox whether any of their
officers or directors engaged in buy or sell trades
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within four days of the public announcement of
a share repurchase.

Part of the impetus for these rules are con-
cerns that share repurchases enable managers
to sell the shares they have received as incen-
tive compensation at inflated prices. However,
the following simple and transparent executive
compensation plan would allow companies to
address this regulatory concern about share re-
purchases in a more substantive manner.

The incentive compensation of senior cor-
porate executives should consist primarily of
restricted equity (i.e., restricted stock and re-
stricted stock options). “Restricted” in this sense
means that the individual cannot sell the shares
or exercise the options for six to twelve months
after their last day in office. Under this restricted
equity compensation plan, most incentive com-
pensation would be driven by total shareholder
returns, instead of short-term accounting-based
measures of performance such as return on
capital or earnings per share. The rationale for
having restrictions for six to twelve months after
the executive’s departure is to eliminate perverse
incentives for executives to make self-interested
decisions during the “end game” immediately
prior to retirement. In particular, this delay would
eliminate incentives for executives to engage in
share repurchases just to sell their vested shares
at an artificially inflated share price immediately
after retirement.

It is important to note that if corporate boards
had adopted the above incentive compensation
plan for their senior executives, the occurrence of



many of the current (Silicon Valley Bank) or
past (Enron Corp., Qwest Communications,
big banks circa 2008) governance failures
would have been much less likely. The
proximate causes of these governance fail-
ures are different: asset-liability duration
mismatch for Silicon Valley Bank, difficulty
in valuing complex securities for the big
banks in 2008, and misrepresentation of
future revenue growth at Enron and Qwest.
However, the common denominator across
these governance failures is misaligned
executive incentive compensation that
encouraged senior executives in these
companies to engage in behavior that led
to their downfall.

Does a share buyback add “real” value?
The short answer is yes. First, by repurchas-
ing their own company’s shares, managers
send a credible signal that they think their
shares are currently undervalued in the
market. The market response to repur-
chases is positive and remains positive a
year out.

Second, share buybacks are a corpo-
rate governance tool that reduces agency
costs between managers and outside
shareholders. Companies that have excess
free cash flow can either pay it out to their
shareholders or invest it internally in val-
ue-destroying projects. (Excess cash flow
is defined as cash flow left over after a
company has funded all positive net pres-
ent value projects.) Hence, paying out the
excess free cash flow is in the best interest
of outside shareholders. Retaining it allows
management to invest it in current or future
pet projects, which also grows the company
size—a variable highly correlated with ex-
ecutive compensation. This has important
policy implications; the SEC’s new repur-
chase disclosure rules make repurchases
more costly for companies, thereby encour-
aging these companies to cut back on their

repurchases and invest their free cash flow
internally in value-destroying projects.
Would share repurchases not crowd
out corporate research and development
(R&D) and capital investments? This time,
the short answer is no. Researchers at the
Massachusetts Institute of Technology
have documented that companies that
engage in repurchases invest less than
companies that do not. (Investment is
measured as R&D plus capital investment,
scaled by total assets.) Additionally, these
researchers found that companies that

Does a share buyback
add “real” value? The
short answer is yes. First,
by repurchasing their
own company’s shares,
managers send a
credible signal that they
think their shares are
currently undervalued in
the market.

engage in repurchases tend to be quite
profitable, while those that do not typically
have losses. This suggests that profitable
firms repurchase shares while maintaining
a steady level of investment, whereas less
profitable or loss-making firms do not re-
purchase shares since they do not have the
financial resources to do the repurchases.
Similar to the above argument, critics of
corporate repurchases suggest that increas-
ing costs on repurchases would encourage
corporations to invest more internally
in real assets with an accompanying in-
crease in their number of employees and

products. However, a decrease in repur-
chases does not automatically lead to an
increase in real corporate investment activ-
ity; these corporations could easily invest
in financial assets (which, on an after-tax
basis, are negative net present value invest-
ments for the company’s shareholders).

The SEC’s new repurchase disclosure
rules also require repurchasing companies
to provide a narrative explaining the objec-
tives or rationales for the repurchase plan,
the criteria used to determine the amount
of repurchases, and the policies relating to
purchases and sales of their securities by
their officers and directors during a repur-
chase program, including any restrictions
on such transactions. The SEC is rightly
concerned that some companies might use
boilerplate language to address the narra-
tive requirement, and has suggested that by
providing relevant contextual information
they could address the boilerplate narrative
concern. Examples of contextual informa-
tion include the following:

m Other possible ways to use the funds
allocated for the repurchases, such as
capital expenditures and other uses of
capital

® The expected impact of the repurchases
on the value of remaining shares

B Factors driving the repurchases,
including whether companies’ stock is
undervalued
These SEC suggestions are constructive,

and corporate boards should advise man-

agers to heed this guidance.

Most corporate managers use
repurchases as an integral part of their in-
vestment, financing, and payout strategies.
Share repurchases do create shareholder
value. The SEC’s new repurchase disclo-
sure rules could benefit from a critical
review since they do not benefit investors
or other corporate stakeholders. IB]
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Compiled by Natalie Heavren

Health-care software provider PointClickCare
appointed Leslie C. G. Campbell, NACD.DC,

to its board of directors. She serves as audit
committee chair. Campbell has more than three
decades of experience in the technology, finance,
and information services industries. She is also

a director at PetMed Express, where she chairs
the nominating and governance committee

and serves on the audit and compensation
committees; LiveVox Holdings, where she

chairs the audit committee; and Shapeways
Holdings, where she chairs the board and the
compensation and human capital committee,
and serves on the nominating and corporate
governance committee. Campbell previously was
chief procurement officer at Reed Elsevier and
held a number of senior executive roles at Oracle
Corp. and Dell.

Regenerative medicine company AVITA Medical
named Titan Medical president and CEO Cary G.
Vance, NACD.DC, to its board. Vance has more
than 25 years of leadership and commercial

and operational expertise within the health-care
space, and served as an independent director
on the board of Titan Medical before becoming
CEO. He also served as president and CEO of
XCath, and as president and CEO of Hansen
Medical.

Dona D. Young, NACD.DC, was named
nonexecutive chair of Foot Locker following the
separation of the chair and CEO roles in 2022.
Young serves on the nominating and corporate
responsibility committee and the audit committee,
and she chairs the executive committee. She also
serves on the board of NACD; the supervisory
board of Aegon, where she chairs the risk
committee and serves on the nomination and
governance committee; and USAA, where she is
vice chair of the audit committee and serves on
the nominating and governance committee and
the compensation and workforce committee. She
previously held the fitles of chair, president, and
CEO of The Phoenix Cos.
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LESLIE C. G. CAMPBELL, NACD.DC

DONAD. YOUNG, NACD.DC

DEBORAH L. HARMON

Technology consulting firm Cogent Infotech
named George F. Allen to its advisory board. A
former governor of Virginia, US representative,
and US senator, Allen brings more than 30 years
of experience in public service and knowledge of
governance operations and services to the role.
He is the president of George Allen Strategies
and a director on the board of Armada Hoffler
Properties. As a senator, he was the chair of the
Senate High Tech Task Force and the Senate
Foreign Relations Committee’s Subcommittee

on European Affairs. He also served on the
Committee on Commerce, Science, and
Transportation; the Committee on Small Business
and Entrepreneurship; and the Committee on
Energy and Natural Resources.

Starwood Property Trust appointed Artemis Reall
Estate Partners cofounder and co-CEO Deborah
L. Harmon fo its board. Prior to founding Artemis,
Harmon spent 17 years at J.E. Robert Co., where
her roles included president and chief investment
officer. Additionally, she chairs the Pension Real
Estate Association Foundation, serves on the board
of Seizing Every Opportunity, sits on the Advisory
Council for the NYU Stern Center for Business and
Human Rights, and is a member of the Council

on Foreign Relations. Harmon previously was

a commissioner for the White House Fellows
program and was a director on the boards of Avis
Group Holdings and Forest City Enterprises. She
was named to Barron’s inaugural list of the 100
Most Influential Women in US Finance in 2020.
Sawa Credit appointed five new board members:
Marla Blow, David W. Brady, Charles Hudson,
Michael Spence, and Brian L. Trelstad. Blow,
president and chief operating officer (COO) at the
Skoll Foundation, is a board member at Etsy and
MPOWER Financing. She was the North America
lead at the Mastercard Center for Inclusive Growth
and also founded and served as CEO of FS Card.
Brady is the Bowen H. and Janice Arthur McCoy
Professor of Political Science and Ethics in the
Stanford Graduate School of Business and deputy



director and senior fellow at the Hoover Institution.
Previously, he was a director of Essex Property
Trust. Hudson is managing partner and founder

of Precursor Ventures and previously worked at
companies including Google and Gaia Interactive.
He is a member of the boards of Populus
Technologies and Lightside Games. Spence is

a senior fellow at the Hoover Institution and the
Philip H. Knight Professor and dean, emeritus, at
Stanford Graduate School of Business. He was the
corecipient of the 2001 Nobel Memorial Prize in
Economic Sciences. Trelstad is a partner at Bridges
Fund Management’s US Sustainable Growth Fund
and a senior lecturer at Harvard Business School.
Jeffrey A. Lipson and Kimberly A. Reed, NACD.
DC, joined Hannon Armstrong Sustainable
Infrastructure Capital’s board of directors,
effective March 1. Lipson is the company’s

CEOQ, having previously served as COO and

chief financial officer (CFO) from January 2021

to February 2023, and CFO for almost two

years before that. Reed was appointed to

the company’s audit committee and finance

and risk committee. She currently is a director

on the boards of Momentus and Takeda
Pharmaceutical Co. and is a distinguished fellow
with the Council on Competitiveness. Reed was
the first woman chair of the board and president
of the Export-Import Bank of the United States.
Soligenix appointed Timothy R. Coté, MD, fo

its board. Coté is the founder and CEO of Only
Orphans Cote and a partner of Porcine Preclinical
Partners. He spent 23 years with the federal
government, including stints at the Food and Drug
Administration (FDA), National Institutes of Health,
and Centers for Disease Control and Prevention.
Additionally, he served as the director of the FDA
Office of Orphan Products Development. Coté
founded Coté Orphan Consulting and served as
CEO untfil it was sold fo IQVIA in 2017.

NOW Inc. named Karen David-Green, NACD.
DC, to its board. She is the chief communications,
stakeholder, and sustainability officer at Expro
Group Holdings. David-Green is also a director
at Phoenix Technology Services, where she serves

KIMBERLY A. REED, NACD.DC

PHILIP O. OZUAH, MD

RYAN ROSLANSKY

ERICS. YUAN

on the audit and compensation committees, as
well as at Paragon Integrated Services Group.
She previously served as senior vice president,
stakeholder engagement and chief marketing
officer at Weatherford International and spent 15
years working at investment banks.

Philip O. Ozuah, MD, president and CEO of
Montefiore Medicine, was named to The Cigna
Group’s board of directors. Ozuah has spent
more than 30 years at Montefiore Medicine in

a variety of roles of increasing responsibility,
including president of Montefiore Health System
and executive vice president and COO. Ozuah
also sits on the board of Organon & Co., where
he is a member of the environmental, social, and
governance committee.

Financial technology company Intuit named Ryan
Roslansky, CEO of LinkedIn Corp., and Eric S. Yuan,
founder and CEO of Zoom Video Communications,
fo its board, which now numbers 11 directors.
Roslansky joined LinkedIn in 2009 and held a
variety of roles before becoming CEO in 2020.

He previously served on the board of GoDaddy.
Prior to founding Zoom Video Communications in
2011, Yuan worked at WebEx Communications. His
expertise includes customer experience, product
innovation, and security. Yuan was named the
2020 Time Businessperson of the Year and one of
the Time 100 Most Influential People of 2020.
Maria Morzeus Hanssen, Sir John D. Grant,

and J. Mike Stice were appointed to the

board of Kosmos Energy. Hanssen has

more than three decades of experience in

the upstream energy industry and has held
C-suite positions at Wintershall Dea and DEA
Deutsche Erdoel. She sits on the boards of
Morrow Batteries, Schlumberger, Scatec, and
Wastefront. Grant has decades of experience
working in government roles, including in the
British Diplomatic Service. In the energy and
mining sectors, he most recently served as vice
president of international government relations
at Anadarko Petroleum Corp. Stice brings more
than four decades of upstream and midstream
gas experience and most recently served as CEO
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of Access Midstream Partners. He has served on
numerous boards and is currently a director at
Marathon Petroleum Corp.

Cloud data security company Sentra added
Shaun Marion to its advisory board. Marion,
currently vice president and chief information
security officer (CISO) at McDonald’s Corp., has
more than two decades of experience leading
Fortune 500 companies’ security teams. In 17
years at Honeywell, Marion held a variety of
positions, including vice president and CISO.
Hyzon Motors, a supplier of zero-emission,
heavy-duty fuel cell electric vehicles, appointed
CEO Parker Meeks to its board. Meeks was
named CEO in March after becoming president
and interim CEO in August 2022. He joined

the company as chief strategy officer in June
2021. Previously, Meeks was president of the
infrastructure sector at TRC Cos., a partner

and founding leader of McKinsey & Co!s global
Capital Productivity & Infrastructure practice, and
managing partner of McKinsey’s Houston office.
He currently serves on the external advisory
board for Rice University’s Chemical and
Biomolecular Engineering department.
Kimberly A. Snyder and Max W. Harris were
named fo The Imagine Group’s board. Snyder
has been CEO of Panavision since 2012 and
oversaw the company’s acquisition of Light Iron.

LISA C. EGBUONU-DAVIS, MD,
NACD.DC

CHRISTINE M. GORJANC,
NACD.DC

She also spent nearly three decades in various
roles at Eastman Kodak Co. Harris is the president
of World Graphic Services and has more than 45
years of print and visual communications industry
experience. He is also an operating partner for
Atflas Holdings and previously served on the
boards of Cenveo, AdPlex-Rhodes, and Optical
Experts Manufacturing.

Lisa C. Egbuonu-Davis, MD, NACD.DC, was
appointed fo Avanos Medical’s board and now
serves on the compliance and governance
committees. She is the vice president, medical
innovations, at DH Diagnostics and is a board
member of Omega Healthcare Investors, where
she serves on the nominating and corporate
governance committee. In addition, she sits on the
Johns Hopkins Medicine board of trustees and the
national advisory council for the Johns Hopkins
University School of Education. Egbuonu-Davis
previously was the vice president, global patient
centered outcomes and solutions, at Sanofi, and
cofounded and served as director for ROl Squared.
Christine M. Gorjanc, NACD.DC, joined the
board of digital manufacturing company
Shapeways Holdings, where she serves on the
audit committee. She previously served as the
chief financial officer of Arlo Technologies and
NETGEAR. She is a director of Carbon Health,
Juniper Networks, and Invitae Corp., where she
chairs the audit committee.

Association of Latino D2L
Professionals in Finance & Ecolab
Accounting

Burton Snowboards
C.H. Robinson Worldwide

HashiCorp
Cenlar FSB HEI Civil
Clearfield

ltafos

Fluence Energy
Graham Corp.

New NACD Full-Board Members

NACD welcomes these full-board members.
Please contact membership@nacdonline.org to learn more about the benefits of full-board membership.

Kyowa Kirin
LegalZoom.com

Marriott International
Oceaneering International
PACE Supply Corp.
Resources Connection Yelp
Rev Group

Smith Seckman Reid
Southwest Airlines Co.
Treace Medical Concepts
VIZIO Holding Corp.
Weave Communications

These new members joined NACD between March 25 and May 24, 2023.
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Private Company Boards: Trends in Composition,
Structure, and Performance

By John H. Rodi

To gain a better understanding of the challenges facing the boards
of private companies today—what is working and where they could
improve—the KPMG Board Leadership Center surveyed nearly 600
private company directors between November 2022 and February
2023. Survey respondents included independent directors; found-
ers and other executives; investment firm partners, employees,
and operating advisors; and family members and employee stock
ownership plan trustees.

While there is no formula for board effectiveness and suc-
cess—particularly for private companies with different ownership
structures and stages of maturity—the survey findings offer insights
into how private company boards are structured, key areas of focus,
and the role of independent directors.

Board Composition, Leadership, and Structure
Independent directors. Notably, nearly 9o percent of respon-
dents said that their boards have at least one independent
director, and three-quarters said that an independent director
can add the most value to the business by serving as a sounding
board for the CEO and other executives, advising on strategy,
and helping to balance the views of management and owners.
Only 63 percent of founders reported including independent
directors on their boards.

Boards without standing committees. Nearly one-third of
respondents said their boards do not have standing committees.
Moreover, 54 percent of founders surveyed said that their boards
did not have standing committees.

Most common standing committees. Fifty-one percent of
respondents said that their boards have an audit committee,
with the same percentage reporting the use of a compensation
committee. (Again, the numbers reported by founders were
much lower.) Boards with nominating and governance, finance,
and other committees were a distinct minority.

Independent directors in board leadership roles. Twenty-six
percent of respondents said that an independent director serves
as board chair, and another 15 percent said that an independent
director serves as lead director. Founders reported the lowest
percentage of independent directors serving as board chairs at
9 percent. Of the survey respondents who indicated that their
boards had audit or compensation committees, two-thirds said
that those committees are chaired by an independent director.

Board Performance and Priorities

Effectiveness and focus. Most respondents said that their
board has become more effective in recent years at overseeing
strategy and performance, communicating with management
and among directors, setting the board agenda, and conducting
board and committee meetings. However, they did not report
any improvement in conducting board and individual director
evaluations. Most respondents also reported that their board
has increased its focus on strategy, risk, and disruption, as
well as oversight of risk management, including cybersecurity,
data governance, and emerging risks. They reported no similar
increase in their focus on board diversity; diversity, equity, and
inclusion (DE&I); and director education.
Opportunities for improvement. Despite the areas of
increased effectiveness and focus identified above, respon-
dents said that the biggest opportunities for improvement in
oversight continue to be strategy (including business partner-
ships and mergers and acquisitions), talent (including hiring,
development, retention, and succession), risk management
(including cybersecurity and data privacy), and governance.
Respondents did not include environmental risks or DE&I
among their greatest opportunities for improvement in
oversight.
Stakeholder engagement beyond equity owners. A signifi-
cant majority of respondents recognize the importance of—and
have increased their board and management’s engagement
with—employees and customers. In fact, respondents identified
customer and employee expectations as having the most signif-
icant influence on the board’s consideration of environmental
and social issues, second only to alignment with strategy, brand,
and reputation management.

Given the backdrop of progress, priorities, and areas for im-
provement reflected in our survey findings, the role and value that
independent directors bring to a business will be pivotal to many
private companies in navigating the challenges ahead. IB]

JOHN H. RODI is leader of the KPMG Board Leadership
Center.

KPMG is an NACD strategic content partner, providing divectors
with critical and timely information, and perspectives. KPMG is
a financial supporter of the NACD.
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Taking Inventory of
Executive Pay Programs

By Matt Seto and Abby Brunks

With proxy season behind most calendar-year end companies, the
summer meeting is an opportune time for compensation committees
to reflect on compensation programs more holistically, and ask, are
we meeting our objectives to motivate, attract, and retain key talent?

There are many tools available to inventory compensation pro-
grams and determine if they are operating as intended. Two of the
most effective ones are compensation dashboards and tally sheets.

Compensation Dashboards
A compensation dashboard is essentially a cheat sheet of the exec-
utive pay program. It can be especially valuable to new committee
members, as it provides high-level, current information on commit-
tee decisions to date. It is considered best practice to include the
dashboard in each set of committee materials (refreshed quarterly),
typically limited to two pages.

A dashboard can be customized to fit the needs and preferences
of the company, but typically covers the following:

Foundational Items Current Compensation Program ltems

State compensation philosophy
objectives or strategy

Name, title, salary, target bonus,
long-term incentive grant value
for named executive officers or

List benchmarking peer executives under committee purview

companies

Major design features of the
incentive program, e.g., metrics,
target goals, long-term incentive
mix, vesting terms

Other Items
Board pay program summary

Key governance policies, e.g.,
ownership guidelines, clawback
provisions, anti-hedging

Equity burn rate, current dilution, and
remaining balance in the equity plan

Severance arrangements key
provisions

Tally sheet

element

Current and prior
year target total
compensation

To answer the
question...

How have

we targeted
compensation over
the past 3-5 years?

And to further answer...

Are increases aligned with
individual and company
performance?

Does the pace of
progression make sense?

Pay mix

How is pay being
delivered, between
salary and at-risk

pay?

Does the individual’s pay
mix align with our pay
philosophy?

Does it encourage healthy
risk-taking?

Recent bonus
and performance

How do short-
and long-term
performance plan
payouts align with

Are short- and long-term
performance-based
payouts in alignment with

outstanding equity
awards at various
stock price and
performance
levels

share units reestablished
P L shareholder returns and
payouts minimum, target, .
. expectations?
and maximum
payout levels?
Value of Do we have a retention

What is the
cumulative effect of
prior equity grants,
reflected through
stock performance?

issue?

Should we revisit our long-
term incentive design or
vehicle mix?

Value of gains
realized upon
vesting or exercise
(5-year lookback)

What has

the executive
earned from our
compensation

Does the wealth created
for the executive align with
shareholders?

If the executive has benefited
from a substantial gain, are
they a retention risk?

Stock ownership
summary

programs? Are there different realized
outcomes across the team
due to LTI mix? Tenure?
Grant timing?

What is the What proportion of the

executive’s economic
interest in the
company?

executive’s ownership is held
through actual common
share ownership?

Payments due
under various
employment
agreements

or change-in-
control severance

arrangements

What is the company
obligated to pay
upon a termination
event?

What is the cost to the
organization if our CEO is
terminated? If they retire?

How valuable are change-
in-control provisions to the
team?

Tally Sheets

Different from dashboards, which summarize compensation
programs at an organizational level, tally sheets provide a more
detailed perspective on individual executive compensation. For
each covered executive, a tally sheet answers many of the questions
committees are expected to evaluate.

Concluding Thoughts

Effective compensation governance starts with having access to
the most up-to-date information. The pressures on committees
to both make and explain informed pay decisions and programs
during investor engagement have increased substantially over the
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past decade. Dashboards and tally sheets summarize the state of
the pay programs, including their strengths and opportunities for
change, and may identify a need to prioritize a review of realizable
pay-for-performance, severance arrangements, or a more compre-
hensive review of incentive design. IB)

MATT SETO (left) is a lead consultant and
ABBY BRUNKS (right) is a senior consultant
at the executive compensation consulting
firm Meridian Compensation Partners.

Meridian is an NACD partner, providing
divectors with critical and timely information,
and perspectives. Meridian is a financial supporter of the NACD.
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Carefully Curated Conversations in Cybersecurity
Prevent Credible Challenge

By Valerie Abend

Cybersecurity risk has risen from the basement to the boardroom.
According to a recent World Economic Forum study, 94 percent of
business and cybersecurity leaders say their board of directors has

a duty of care when it comes to cybersecurity, but only 29 percent

of business leaders believe that their board is able to uphold it.

Experience from sitting on, advising, and creating regulatory
guidance for boards reveals three key reasons why providing cy-
bersecurity oversight can be difficult:

1. The board lacks cybersecurity risk expertise that understands
both operations and governance.

2. The board has difficulty categorizing and quantifying cybersecu-
rity risk, focusing too much on metrics that ultimately will not
capture the full range of nuances.

3. The rapid pace of change across the business, technology, supply
chain, and threat actors is overwhelming.

Underlying these challenges are attempts by management to
carefully craft, even curate, board conversations about cybersecu-
rity. However, these areas can be addressed with focused attention.

Cybersecurity Risk Expertise on Boards

The recent focus on the board’s attention to cybersecurity comes
largely in response to the Securities and Exchange Commission’s
forthcoming cybersecurity regulation, which may require compa-
nies to report cybersecurity expertise on the board. In response,
many companies are appointing a chief information security officer
(CISO) or chief information officer (CIO) to the board.

The CISO or CIO can help boards provide deeper inquiries into
how management is mitigating risk. However, having one person
with cybersecurity experience may have the unintended conse-
quence of relegating the responsibility to a single director. This
could lead to the board managing operations rather than overseeing
risk management. Boards can address this risk by providing contin-
uous cybersecurity learning for the entire group, and by having the
board acknowledge that cybersecurity is the responsibility of the
full management team. Combining strong business and governance
acumen with cybersecurity expertise will ensure that cybersecurity
is treated as an enterprise risk that should be well managed by all
of management, and not relegated to the CIO or CISO.

Categorizing and Quantifying Cybersecurity Risk

Cybersecurity is a dynamic risk that can impact all areas of the

business—from legal and compliance to financial, reputational,
and strategic risk. To assess cybersecurity risk, most boards leverage
annual independent assessments and quarterly metric dashboards.
While important, these reports do not explain why and how decisions
are made to assess, mitigate, manage, or accept the risk. Cybersecurity
risk metrics are rarely shown within the context of strategic initiatives,
such as how new products, new partnerships, or new acquisitions are
changing the cybersecurity risk posture of the business.

Metrics and assessments should spark a healthy dialogue about
cybersecurity between management and the board. Unfortunately,
management’s reporting often focuses on specific key controls that lead
to carefully curated conversations demonstrating that management
has cybersecurity risk under control, with established plans where im-
provements are needed. Instead, the board would benefit from robust
conversations directly with each member of the C-suite to consider
new ways that cybersecurity risk may present itself across the business.

Exploring “near misses,” as introduced by Cybersecurity and
Infrastructure Security Agency Director Jen Easterly in the forward
to the NACD 2023 Director’s Handbook on Cyber-Risk Oversight, is
one way to engage beyond the carefully curated conversations.
Companies would benefit if their boards and management teams
explored cybersecurity risk scenarios through the lens of constant
improvement and learning versus failures and finger pointing.

Pace of Change

With the launch last year of OpenAT’s artificial intelligence chatbot
ChatGPT, board members are asking, “What does this mean for our
company’s cybersecurity risks” Boards also need to consider the cyber-
security risks stemming from the supply chain, geopolitical tensions,
and other technology developments. Cybersecurity risk exposures
arise daily as businesses launch new products, transact mergers and
acquisitions, and expand other strategic business initiatives. Board
members can lean into rapid growth and change while overseeing
management by moving away from curated, controls-based presenta-
tions to inquire about how cybersecurity is strategically considered in
fueling the digital businesses today, and into the future. IB)

VALERIE ABEND is global cyber strategy lead at Accenture.

Accenture is an NACD partner, providing divectors with
critical and timely information, and perspectives. Accenture is a
financial supporter of the NACD.
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For Boards, the Best Cybersecurity Defense
Is a Good Offense

By Robert Snodgrass and Rod Hackman

Complex digital systems are the central nervous system controlling
your company’s most vital assets and business outcomes. Their
importance only exacerbates the growing complexity and rapidly
changing nature of cyber risk. As boards face significant cyberse-
curity governance, disclosure, regulatory, and legal challenges, they
often find themselves playing defense.

Cyber risk transcends typical business risk. Familiar defensive
measures and compliance requirements are necessary but alone do
not constitute effective governance. Further, they are often com-
municated using technical language that lacks the business context
boards should demand.

To effectively govern, boards must go on the offensive by taking
a proactive approach that centers on three core areas.

Organization. By solidifying an organizational hierarchy with
clear roles and responsibilities, an enterprise establishes a foun-
dation for processes that proactively protect against cyber threats.
This also creates a knowledge base among leadership to drive
education and culture. Boards can consider the following actions:

Create a cybersecurity organization to fit the size of the enter-

prise. For smaller companies, that might mean outsourcing a

chief information security officer (CISO). For larger enterprises,

functions could be assigned to leaders of an in-house team,
including a chief risk officer, chief information officer, or CISO.

Appoint a chief cybersecurity officer to lead the team. This

person should be a peer of organization executives, to whom

they may offer respected perspectives and directives across
enterprise functions. They should have an independent
reporting channel to executive leadership.

Establish an internal management and a chartered board risk

committee to oversee enterprise and cyber risk.

Identify and evaluate existing baseline cybersecurity controls

that impact all systems in the enterprise.

Establish a cybersecurity framework and procedures based on

the cyber-risk committee’s recommendations. Start with the

National Institute of Standards and Technology’s cybersecurity

framework and modify as needed.

Education. Cyber risk is a form of systemic risk. Controlling it
requires a working knowledge of underlying systems. Otherwise, risk
protection tools and methods lack context and can be suboptimal.

Enterprises need to be defined within the context of a sys-
tem—a regularly interacting and interdependent group of elements,
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subsystems, and assets. For example, the elements of enterprise as
a system (EAS) include assets and processes that interact with one
another both internally and externally and with people.

Boards can govern the EAS with the following process:

Phase 1: Produce a high-level business process map of the EAS

using common business language.

Phase 2: Produce a detailed business process analysis and board

summary. Break down the larger Phase 1 elements to better

understand overall processes and interactions. Approach these

elements incrementally based on relative importance.

Phase 3: Utilize outside advisors to identify and determine the

efficacy of relevant cybersecurity controls against the specific

elements identified in Phase 2. Provide recommendations to the

board to remediate gaps.

Phase 4: Develop and articulate the risk appetite, risk indicators,

and associated thresholds that the enterprise accepts in pursuit

of value. Optimize the EAS to reduce the threat landscape and

improve control efficiency, adjusting the use of cybersecurity

tools accordingly.

Through these phases, the board and other executives share
a contextualized picture of the EAS in understandable business
language. The EAS should be reevaluated whenever changes are in-
troduced, such as new digital systems or mergers and acquisitions.

Culture. Once the board signals its priority of cybersecurity
through organizational and educational steps and has a business
context for areas of greatest risk, it can do the following to ensure
all constituents embrace this shared responsibility:

Emphasize the importance of addressing cyber threats before

they become a reality.

Communicate emerging cyber threats and incidents through

established channels.

Market the importance of cybersecurity and reward good

behavior.

These initiatives, as part of comprehensive and thoughtful
changes to the three focus areas, will put boards on the offensive
against cybersecurity. Bl

ROBERT SNODGRASS is a director with
RSM'’s Security and Privacy Risk Consulting
practice. ROD HACKMAN is the firm's
executive advisor for board excellence.

RSM is an NACD partner providing divectors
with critical and timely information, and
perspectives. RSM is a financial supporter of the NACD.
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SEC Settlement Highlights Potential Board
Oversight Liability Related to ESG Risks

By Sonia Barros, Stephen Cohen, and Paige Holden Montgomery

On March 28, the US Securities and Exchange Commission (SEC)
announced a $55.9 million settlement with Vale SA, a Brazilian
mining company whose American depository shares and notes
are registered with the SEC and publicly traded on the New York
Stock Exchange. The Vale action was the first brought by the SEC’s
Climate and ESG Task Force, but given the commission’s current
focus on environmental, social, and governance (ESG)-related
disclosures, boards should expect to see more ESG-related en-
forcement actions in the future.

In this case, the SEC alleged that Vale knew its Brumadinho
dam was unsafe before its collapse in 2019, and made false disclo-
sures about its safety to deceive authorities and investors based
on manipulated safety audits and fraudulent stability certificates.
The allegedly false statements dated to 2016 and occurred in
the company’s disclosures related to ESG matters contained in
sustainability reports, periodic filings, and other disclosures. The
complaint further alleged that Vale knew the Brumadinho dam did
not meet internationally recognized standards for safety but none-
theless used sustainability reports, presentations, ESG webinars,
and its SEC filings to fraudulently convince and mislead investors.

According to the complaint, the dam collapse caused “immea-
surable environmental, social, and economic devastation,” released
nearly 12 million cubic tons of mining waste into the Paraopeba
River, resulted in 270 deaths, and had downstream damaging effects
on the local community and economy. Additionally, the complaint
alleged that Vale’s disclosures caused “significant harm” to investors.

Notably, the Brumadinho dam was not the first Vale dam to
collapse. In 2015, the Mariana dam collapsed, causing extensive
pollution. Brazil instituted significant changes to its dam safety
regulations as a result, including additional reporting requirements
and enhanced obligations to evaluate tailings dams.

Takeaways
The SEC’s actions demonstrate that it will be closely scrutiniz-
ing ESG-related disclosures, and that scrutiny is likely to extend
beyond periodic filings and into other disclosures, such as those in
sustainability reports or other climate-related analyses.

A corporate director’s duty of oversight requires a good faith effort
to put in place reasonable reporting and information systems to allow
the director to know about and prevent wrongdoing that could cause

losses for the company. And where there is evidence of red flags,
directors must act in good faith to address possible misconduct. In
light of the Boeing Co. Derivative Litigation decision, board members
should stay vigilant in exercising their duty of oversight where there
is a significant risk of loss to the company based on known issues.

Following the Mariana dam collapse, Vale faced shareholder class
actions arguing that false and misleading statements were made
concerning the safety of the company’s dams. In the aftermath of
the Brumadinho collapse, Vale’s market capitalization declined
by more than $4 billion, its American depositary shares lost more
than 25 percent of their value, and Vale’s corporate credit rating was
downgraded to junk status. In the press release accompanying the
settlement announcement, SEC Associate Director Mark Cave stated
that the settlement would “levy a significant financial penalty against
Vale and demonstrate that public companies can and should be held
accountable for material misrepresentations in their ESG-related
disclosures, just as they would for any other material misrepresenta-
tions.” (The settlement remains subject to court approval.)

The Vale action illustrates the types of ESG-related disclosure
cases the SEC may bring under the existing disclosure framework.
Given the recent enhanced public and governmental focus on
ESG-related issues, ESG-related risks—and board oversight of
them—are likely to continue to be a key concern. Board members
should continue to exercise their duties of oversight with these
concerns in mind. ESG-related disclosures should continually and
carefully be reviewed for accuracy and completeness, and disclo-
sure controls and procedures designed to ensure the accuracy of
ESG-related disclosures should be implemented. Additionally,
companies should maintain documentation to support ESG and
climate-related representations and efforts, including records
demonstrating their boards’ oversight of such issues. IB]

SONIA BARROS, STEPHEN
COHEN, and PAIGE HOLDEN
| MONTGOMERY are partners
at Sidley Austin. The authors

| thank AMANDA STEGER for
her assistance with this article.

Sidley Austin is an NACD strategic content partner providing divectors with
critical and timely information, and perspectives. Sidley Austin is a financial
supporter of the NACD.
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Compiled by Natalie Heavren

Mood Monitoring in Schools 4% *
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4 Data-driven well-being audits are becoming more common in ?-?
. classrooms in Denmark, in part because of an app called -
Woof. Woof is used to survey schoolchildren about a e
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variety of well-being indicators, then it takes the data and
suggests focus areas for the class, such as sleep hygiene. As
of mid-April, Woof had been used in more than 600 Danish
schools. Woof cofounder Mathias Probst noted that the app
provides a tool to check in with students without requir-
ing teachers to actively interact with each child. Similar
mood-monitoring platforms have been adopted in Danish
schools as well as in Finland and in the United Kingdom.
While many acknowledge the potential upsides of the
technology, some experts are skeptical, pointing to the
lack of evidence that this type of emotional quantifi-
cation can solve social problems. Another concern

is that creating a habit of “self-surveillance” at

a young age could negatively affect children’s
relationships with themselves and others.
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