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To those in the boardroom, the focus of 2012 was compensation. Scrutiny came from all 
directions—regulators, shareholders, and proxy advisory firms. Specifically, whether executive 
compensation packages appropriately pay for performance. Shareholders were able to voice their 
opinion through say-on-pay votes mid-year, while proxy advisory firms announced significant 
changes to their voting policies in the fall. While addressing those immediate concerns, directors 
waited for the Securities and Exchange Commission (SEC) to issue the remainder of outstanding 
rules required by Dodd-Frank affecting the compensation committee. 

Looking at 2013, it is not expected that the focus on executive compensation will shift 
dramatically. As such, the National Association of Corporate Directors’ (NACD’s) National 
Compensation Committee Chair Advisory Council has been active over the last year developing 
resources to support compensation committees in the new environment. The following pages 
address several key issues that the advisory council delegates discussed in 2012, and should be top 
of mind of compensation committee members in 2013. 
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SUMMARY OF NEW RULES AS REQUIRED BY 
DODD-FRANK
Committee and Advisor Independence 

As part of Dodd-Frank, listing exchanges were given several mandates to refine and expand 
the independence standards for compensation committees. In January 2013, the SEC approved 
changes proposed by NYSE and Nasdaq. 

Dodd-Frank also specified that the listing exchanges require compensation committees to 
have direct responsibility for the appointment, compensation, and oversight of the work of 
any compensation consultants, independent legal advisors, and other compensation advisors 
retained by the compensation committee; and the authority to retain, or obtain the advice of, such 
directors. 

Last October, Gibson Dunn published an analysis of the proposed rules from NYSE and 
Nasdaq on compensation committee and compensation advisor independence. For more 
on this topic, please visit http://www.gibsondunn.com/publications/Documents/NYSE-
NASDAQStockExchangesPropose-CompensationCommittee-CompensationAdviser-
IndependenceRules.pdf. 

Say on Pay: Voting Results and Trends

2013 marks the third year for say on pay. Although it is too early to detect patterns, a retrospective 
look at the past two years may gauge the near-term future for this issue. In the second effective 
year of say on pay, results were remarkably similar to the first. For 2012 and 2011, outlier 
companies failed to receive majority shareholder support for compensation plans. In 2012, just 57 
companies out of the Russell 3000 failed say-on-pay votes, compared to 37 in 2011. 

In its year-end report, consulting group Semler Brossy takes a much deeper view into say-on-
pay vote results, including trends by industry and how vote results changed in 2012. For the full 
report, visit http://www.semlerbrossy.com/wp-content/uploads/2013/01/SBCG-SOP-Year-End-
Report.pdf. 

Each year of voting is independent. Success in one year does not portend success in the next. 
Therefore, if compensation decisions raise a red flag among investors or discretion is used, the 
board should use public filings to communicate the rationale behind these decisions. Additionally, 
2013 is the first year in which smaller reporting companies must hold say-on-pay votes. 

Say-on-Pay Lawsuits

Public filings are providing the next frontier in say-on-pay lawsuits, and in 2013 directors should 
take note of this emerging trend. A new group of plaintiffs’ firms have identified that they will be 
taking a different approach to say-on-pay lawsuits on the heels of some “success” in 2012. 

http://www.gibsondunn.com/publications/Documents/NYSE-NASDAQStockExchangesPropose-CompensationCommittee-CompensationAdviser-IndependenceRules.pdf
http://www.gibsondunn.com/publications/Documents/NYSE-NASDAQStockExchangesPropose-CompensationCommittee-CompensationAdviser-IndependenceRules.pdf
http://www.gibsondunn.com/publications/Documents/NYSE-NASDAQStockExchangesPropose-CompensationCommittee-CompensationAdviser-IndependenceRules.pdf
http://www.semlerbrossy.com/wp-content/uploads/2013/01/SBCG-SOP-Year-End-Report.pdf
http://www.semlerbrossy.com/wp-content/uploads/2013/01/SBCG-SOP-Year-End-Report.pdf
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In February 2013, Gibson Dunn released “Say on What? Plantiffs’ Lawyers Target ‘Say on Pay’ Dis-
closures in Annual Statements.” Read this alert for analysis of the trend and suggested strategies 
for addressing this new proxy litigation. 
 
Proxy Advisory Voting 

Throughout 2012, peer group selection was a topic consistently addressed by the advisory 
council. In supplemental disclosures, it was also one of the areas that received the most objections 
from issuing companies. Generally, delegates found fault with the methodology used by proxy 
advisory firms in determining peer groups, which often differs from what companies use. Under 
Institutional Shareholder Services’ (ISS’) methodology—which relied heavily on a company’s 
Global Industry Classification Standard (GICS)—peer groups often comprised companies that 
did not entirely match a company’s business line. By the end of the year, however, ISS issued 
significant changes to its voting policies, which will be in effect for the 2013 proxy season. 

ISS’ revisions addressed topics including board accountability, director attendance at board and 
committee meetings, pay for performance, and say on golden parachutes. The ISS U.S. Corporate 
Governance Policy 2013 Updates are available at http://issgovernance.com/policy/2013/policy_in-
formation. Glass Lewis also issued numerous policy updates for 2013, available at http://www.
gibsondunn.com/publications/Documents/GlassLewis2013SummaryofChanges.pdf. For Gibson 
Dunn’s analysis of the most significant changes to policies from both firms and suggested recom-
mendations, visit http://www.gibsondunn.com/publications/Documents/InstitutionalShareholder-
Services-GlassLewis-Proxy-Voting-Policies-2013Proxy-Season.pdf. 

Expected SEC Activity in 2013

According to the SEC’s chart on implementing pending areas from Dodd-Frank, compensation 
committees can anticipate new rules in the coming year on pay for performance, median pay, and 
the recovery of erroneously awarded compensation, or “clawbacks.” These expected regulations 
will receive significant attention from the advisory council in the next year. 

http://www.gibsondunn.com/publications/pages/PlaintiffsLawyers-Target-SayOnPay-Disclosures-Proxy-Statements.aspx
http://www.gibsondunn.com/publications/pages/PlaintiffsLawyers-Target-SayOnPay-Disclosures-Proxy-Statements.aspx
http://www.sec.gov/spotlight/dodd-frank/dfactivity-upcoming.shtml
http://issgovernance.com/policy/2013/policy_information
http://issgovernance.com/policy/2013/policy_information
http://www.gibsondunn.com/publications/Documents/GlassLewis2013SummaryofChanges.pdf
http://www.gibsondunn.com/publications/Documents/GlassLewis2013SummaryofChanges.pdf
http://www.gibsondunn.com/publications/Documents/InstitutionalShareholderServices-GlassLewis-Proxy-Voting-Policies-2013Proxy-Season.pdf
http://www.gibsondunn.com/publications/Documents/InstitutionalShareholderServices-GlassLewis-Proxy-Voting-Policies-2013Proxy-Season.pdf
http://www.sec.gov/spotlight/dodd-frank/dfactivity-upcoming.shtml
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ADVISORY COUNCIL DISCUSSION TOPICS FOR 
2013 
Two areas that will largely drive the discussions by NACD’s National Compensation Committee 
Chair Advisory Council in 2013—as well as by compensation committees across the nation—are 
the expected implementation of compensation mandates from the SEC and the continuous debate 
on the role of proxy advisory firms. 

Executive Compensation and Supplemental Disclosures 

In recent years, investors, proxy advisory firms, regulators, and boards have significantly increased 
the level of attention paid to the compensation discussion and analysis, particularly as the source 
of whether executive pay matches performance.

In response to negative recommendations from proxy advisory firms, many companies choose 
to issue a response directly addressing why investors should not focus on the recommendation. 
For example, in May 2012, ExxonMobil held a webcast with investors to discuss the negative 
recommendation received from both Glass Lewis and ISS. This approach proved successful as the 
company eventually received 78 percent support for compensation. Other companies choose to 
issue supplemental disclosures with the proxy statement. In 2012, 113 companies in the Russell 
3000 filed supplemental disclosure responses to negative say-on-pay recommendations. Of those 
113, only 4 resulted in a change in recommendation. Laying proof to the power of the response, 
just 20 who filed responses ultimately failed to receive majority support for pay plans.    

In 2013, the SEC is expected to issue proposed rules on Section 953 of Dodd-Frank entitled 
“Executive Compensation Disclosures.” Section (a) specifically addresses disclosure of pay versus 
performance, requiring companies to provide a clear description of any compensation required to 
be disclosed by the issuer under Title 17 of the Code of Federal Regulations, including information 
that shows the relationship between executive compensation actually paid and the financial 
performance of the issuer, taking into account any change in the value of the shares of stock and 
dividends of the issuer and any distributions. 

The provision involves four data points: 

1. All pay that must be disclosed under the specified part of Title 17, which is compensation 
awarded to, earned by, or paid to named officers and directors;

2. Compensation actually paid; 
3. Financial performance of the company; and
4. Relationship of compensation actually paid and financial performance of the company.
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Realized Pay

A significant issue underlies the provision in Section 953a: a lack of standards surrounding the 
various terms referenced. For example, the requirement that companies disclose “pay actually re-
ceived” versus performance in the proxy has drawn significant debate—largely around the calcula-
tion of equity awards. Pay actually received is generally referred to as “realized” pay, which is based 
on the amount of value the executive received during the measured period. This measurement 
includes equity awards that although possibly granted prior to the measured period, are vested, 
exercised, or earned during that period. 

With the advisory council’s thought leadership and guidance, NACD plans to submit a comment 
letter on the topic of realized pay to the SEC in the coming months. 

Realizable Pay

Although the Dodd-Frank provision only addresses the area of “realized pay,” many companies 
choose to disclose “realizable” pay when explaining compensation packages. This calculation 
includes the value of equity that executives theoretically could recognize as of a specific date—and 
varies widely between companies. Beyond the range of definitions used by different companies, 
ISS has begun to use its own definition of “realizable” pay when assessing compensation. 

Furthermore, the term “performance” is currently undefined by Dodd-Frank and the SEC. 
Generally, total shareholder return (TSR) is the accepted measure of performance by investors. 
Calculated by measuring the annualized return to shareholders, based on stock price appreciation 
and assuming reinvested dividends, TSR can place an impetus on stock performance, potentially 
at the detriment of long-term value creation. Additionally, while TSR may serve as one measure, 
companies often use multiple metrics, especially when assessing non-financial performance. This 
lack of consistency across companies creates roadblocks for investors in comparisons. 

Farient Advisors recently completed Pay Definitions: What Works Best in Pay for Performance 
Analysis, a study of the three most widely used pay definitions: realized compensation, realizable 
compensation, and performance-adjusted compensation. In the resulting analysis, Farient found 
that each of the definitions can produce different compensation results, caused by: 

•	 Mismatched time periods for pay and performance.
•	 Different option valuation methodologies.
•	 Using target vs. actual number of shares earned in performance share plans. 

Median Pay 

Section 953(b) of Dodd-Frank includes a provision that has received much attention from the 
boardroom, investors, and stakeholders alike. Specifically, the provision mandates that publicly 
traded companies disclose the median of the annual total compensation for all employees (except 
the CEO). The provision also requires disclosure of the ratio between CEO compensation to 
median employee compensation. 

http://www.farient.com/defining-pay-whitepaper/
http://www.farient.com/defining-pay-whitepaper/
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The SEC has already received significant response to the disclosure, although the agency is yet to 
issue proposed rules. Companies are apprehensive over the potential burden of the calculation, for 
example, payroll systems may not be equipped to compute the data point, and the mandate does 
not specify whether non-U.S. employees are included in the median pay calculation. There are also 
questions surrounding the relevancy of the data point—specifically which stakeholder groups will 
find it useful. 

Recovery of Erroneously Awarded Compensation

The SEC is also instructed in Section 954 of Dodd-Frank to require listed companies to develop, 
implement, and disclose a “clawback” policy. Specifically, if a listed company is required to restate 
its financial statements due to material noncompliance with relevant reporting requirements, the 
company must recover (or “clawback”) any excess incentive compensation that was awarded to any 
current or former executive officer based on the erroneous data. This policy applies to the three 
years preceding the date on which the company is required to prepare the accounting restatement. 

Peer Group Selection 

Selection of peer group continues to be a highly contested and critical action. If a company’s 
chosen peer group is incorrect in the eyes of shareholders or their advisors, all ensuing 
calculations based on this selection are incorrect. Furthermore, selections that raise red flags to 
investors or proxy advisors may lead to negative say-on-pay votes come proxy season.

Use of Discretion 

Board judgment is an important part of evaluating the performance of an executive and 
determining pay. The use of discretion is appropriate in certain circumstances, including 
compensating for non-financial metrics. As a matter of fairness, compensation programs should 
allow for the board to use either positive or negative discretion. Some companies have decided to 
define and disclose a certain percentage of executive pay that will be discretionary, to avoid overly 
formulaic compensation plans. 

Incentive payments, however, disconnected from discernible objectives can cause uneasiness 
with investors. The advisory council will discuss practices that highlight the more effective uses 
and disclosures of discretion that both reward executives appropriately for performance, and are 
accepted by shareholders. 

CONCLUSION 
Having identified the issues requiring further examination in 2013, we look forward to the critical 
discussion of executive compensation in our National Compensation Committee Chair Advisory 
Council meetings. We will continue to keep our members updated on the results of this valuable 
initiative. 


